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elniNEwsS

elni Homepage

elni can soon be visited in the Internet. In addition to
information on elni and elni membership, you will find
anindex of all Newsletter articles dated back to 1991.
A news section will keep you updated with informa-
tion on forthcoming environmental conferences, etc.
News from the Environmental Impact Assessment
(EIA) working group, which was established after
the elni conference in Milan in 1996, will aso be
offered. You are invited to provide news on your
activities or to let us know your ideas or sugges-
tions.

elni can be reached viaalink with the Oko-Institut:
http: //www.oeko.de

elni Conference

Originaly, it has been planned to organise the 1998
elni conference in Frankfurt. As we are still waiting
for the European Commi ssion's decision on financial
support of our conference, we cannot provide you
more details on the exact date at the moment. We
will keep you informed in our elni website.

New elni Volume on Voluntary Agreements

1995 a group of elni members discussed the idea of a
research project about voluntary agreements. This
instrument has become very popular in the 1990s
and the group intended to examine the contribution
of the instrument to sustainable development. A
project proposal was elaborated and the project was
partly funded by the European Union research
funds. The project was coordinated by the Oko-
Institut. In cooperation with European partners from
the elni network, the concrete situation in the use of
environmental agreements was described and ana-
lysed in nine countries (Belgium, Denmark, France,
Germany, Italy, the Netherlands, the United King-
dom, Poland and the United States). Furthermore, an

EC report was prepared that considers EC lega is-
sues relevant to the use of environmental agree-
ments. On the basis of eight case studies in four
different countries (Belgium, Germany, the Nether-
lands and the US), the research evaluated the suc-
cess of environmental agreements.

Thefinal report including the eight case studies of
this project will be published by Cameron May,
London, in summer 1998. For further information
contact Cameron May LTD under

Tel.: +44 171582 7567, Fax: +44 171 793 8353
email: nickmay@cameronmay.com
http://www.cameronmay.com

Concerted Action on Voluntary Approaches (CAVA)
The European Research Network

The CAVA project isaimed at developing aresearch
network for voluntary approaches in the field of the
environment. It is coordinated by CERNA, the Cen-
tre for Industrial Economics at the Ecole des Mines
de Paris (France) and funded by DGXII of the Euro-
pean Commission. Associated research institutes
are University College Dublin (Ireland), University
of Gent (Begium), Ok o-I nstitut (Germany), Fundazi-
one Eni Enrico Mattel (Italy) and the Institute of
Local Government Studies (AKF) (Denmark).

Objectives

The objectives of CAVA are:
- to pool research on voluntary approaches in the
field of the environment, exchange research e-

sults and promote further research on the topic,
and

- to foster communication between researchers and
policy makers in order to improve the quality of
research and decision making relating to the use
of voluntary approachesin environmental policy.

Rationale

With the use of more than 300 voluntary approaches
across the EU, this instrument has become a mas-
sive reality in environmental policies. The 5th Euro-
pean Programme of Actions adopted in 1992 -
couraged a new approach to environmental policy
and, namely, promoted the use of market-based
instruments and voluntary approaches. However,
compared to the widespread use of voluntary &-

1



elni 1/98

Environmental Law Network International

proaches, research remains relatively under devel-
oped. Unlike environmental taxes and tradable per-
mits, fora of discussion between researchers, policy-
makers and industrialists, academic networks group-
ing specialists from different areas, and handbooks
surveying the state of the art are lacking in the field
of voluntary approaches. The CAVA project is
aimed at filling the gap.

Workprogramme

The project is structured around 5 themes including
the central economic and law questions on volun-
tary approaches (institutional aspects, efficiency,
empirical evidence, competition and legal aspects).
For each of the themes a survey of the literature is
€laborated and two workshops are held. One work-
shop brings together specialised researchers, the
other workshop researchers and specialist practitio-
ners. The major results of these workshops will then
be presented in synthesised form at an international
conference composed of high-level policy makers
and industrialists. This final conference forms the
basis for a handbook including a theoretical over-
view and practical guidelines for the application of
this policy instrument. The first workshop is sched-
uled for the end of 1998.

Integration of environmental agreements into
existing legal systems

One theme of the CAVA project focuses on the
integration of environmental agreements into exist-
ing legal systems. This theme is organised by the
Oko-Institut, elni members and other legal research-
ers who are specifically invited to take part in the
CAVA research network. Participation is possible
through the deliverance of papers and presentations
at legally orientated international workshopsthat are
held within the CAV A network.

Contents of the legal theme

Environmental agreements are relatively new instru-
ments of environmental policy that have been intro-
duced into existing legal systems. The instruments
often do not seem to fit into the existing legal
framework. For this reason a number of legal ques-
tions arises. These problems and uncertainties might
lead to obstacles for the effective use of the instru-
ment or to unwanted side effects (e.g. lack of legiti-
macy, transparency). Therefore, how to adjust the
existing legal framework should be reflected upon.
This will be done by using the example of environ-
mental agreements, with a possibility to include
other instruments aswell.

As a contribution to the CAVA project it is sug-
gested to

- identify legal implications of the use of environ-
mental agreements (voluntary approaches) in sev-
eral countries.

- discuss possible strategies for the integration of
environmental agreements in existing legal sys-
tems.

Legal character of the agreement itself

From the legal viewpoint, environmental agreements
usually show a number of characteristics that are
similar to contracts under civil law. This applies
especially to the negotiation phase, the two sided
agreement and the chosen formulation. However,

there is a significant difference between the legal

implications of acivil contract, and the legal implica-
tions of an environmental agreement between public
and private parties. For civil contracts the civil
codes of the different countries offer a specific legal
framework, with a number of sanctions and legal

remedies. A preliminary study shows that the civil
codes that are in practice are not applied to agree-
ments. Environmental agreements can also show the
characteristics of public contracts. The CAVA pro-
ject should therefore address the foll owing aspects

- Legal character of agreements

- Possibilities of enforcement and sanctions

- Possibilities of application of civil law provisions
(sanctions, court enforcement)

- Consequences for design of agreements

- Possible needs for specific legal provisions.

Constitutional questions

The European Constitutions provide for a division
of power between the executive, legislative and
judicial branch. Legislation has to be passed by
parliament, although it is usually proposed and
elaborated by the executive. The executive aso
often has the power to pass ordinances by itself.
Environmental agreements arein almost all countries
- that have been subject to research - entered into
by the administration without confirmation or even
participation of the parliament. An increased use of
the instrument will eventually lead to a shift in the
balance of power between the legislative and execu-
tive branches if agreements are used regularly -
especially when they are used instead of legislation.
For this reason it will be interesting to examine the
instrument under the following aspects:

Agreements and possible shift of power

Approaches for an improvement of the legitima-
tion of theinstrument

Rights of third parties

Third parties (that are not party to the agreement)
can be affected by an Environmental agreement. A
number of "constellations” can be thought of in this
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respect. Some examples might illustrate the variety
of questionsthat can arise

- What kind of legal action can be taken by a cus-
tomer if an old vehicle is not taken back by manu-
facturers, in breach of the environmental agree-
ment?

- A neighbour of a plant wants to have access to
monitoring data. This information is held by a pri-
vate institution that serves as a secretariat to the
agreement. Does the citizen have right of access
to information according to the EU Directive?

- A competitor feels that the agreement might in-
fringe competition law regquirements and takes ac-
tion against the agreement.

The influence of voluntary approaches on competi-
tion will be examined in the framework of another
theme within CAVA. However, the group of legal
researchers will address the European and national
competition law requirements for environmental
agreements aswell.

Public control

Another point of interest is the question: how can
the public control the agreements and the perform
ance of the parties? The following aspects can be
examined in this respect:

- Public participation in the negotiation process

- Need for actively informing the public

- Public access to documents

- Participation in the monitoring and review process
Conclusions will be drawn from practical experience.
It will be asked whether an adjustment of existing
provisions on access to information and public
participation could be useful.

Combination with other environmental policy instru-
ments

Research has shown that combinations with other
instruments of environmental policy can lead to
effective agreements. In this respect the Netherlands
seem to have the most elaborated approach.

The experience of integration and combination with
other instruments will be examined. Conclusions
with regard to existing and other options will be
drawn.

Procedural rules for environmental agreements?

A solution to a number of the current deficiencies
might be the establishment of procedural laws for
environmental agreements. Flanders and Denmark
have passed legislative frameworks for environ-
mental agreements; the Netherlands have drawn up
guidelines. These experiences to date will be exam
ined. Possible reasons for failure or success will be
discussed. It will also be discussed whether the
results can be transferred to other countries as well.

Call for papers

Researchers, who are interested to contribute to any
of the legal research topics addressed above are
asked to send in their paper or aresearch outlineto:

Betty Gebers/Ralf Jilich, Oko-Institut e.V./elni
Coodination Bureau, Bunsenstr. 14, 64293 Darm:
stadt, Germany, email: gebers@oeko.de

or juelich@oeko.de

General Contact for CAVA: Peter Boerkey, CERNA,
60, bld. S Michel, 75272 Paris Cedex 06, France,
e-mail: borkey@paris.ensmp.fr
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ARTICLES

Monitoring and Verification under the Kyoto Protocol*

By Ralf Jiilich and Anke Herold

Monitoring of greenhouse gas emissions and verifi-
cation of reduction commitments are fundamental to
the successful implementation and the integrity of

the Kyoto Protocol. An effective monitoring and
verification system has to be installed to assess
compliance with the commitments of the Protocol, to
ensure mutual confidence among the Parties and to
meet the environmental goals of the Protocol and
the Framework Convention on Climate Change
(FCCO).

The design of the monitoring and verification regime
needs to meet contradictory requirements. It shall

reliably assess progress in emissions reductions and
violations by Parties without expanding bureaucracy
and transaction costs, while ensuring acceptance of
all Partiesto the Protocol.

The Protocol contains only part of the monitoring
and verification procedure, many issues concerning
estimation, reporting, verification and assessment of
compliance are left to be decided by the meeting of
the Parties to the Protocol.

1 Estimation and Reporting

Each Annex| Party has to establish a national sys-
tem for the estimation of anthropogenic emissions.
Previous text proposals for a Protocol demanded
national "systems for the measurement” of green-
house gases. This formulation was replaced by
"systems for estimation". This change in wording
points to the unwillingness of the Parties to estab-
lish additional, costly measurement systems and
stricter recording systems. Negotiating texts of the
Ad hoc Working Group on the Berlin Mandate
(AGBM) contained more details on reporting e-
quirements compared to the final Protocol. The need
for annual reporting on emissions transfers under
flexibility provisions of the Protocol was omitted
although these provisions especialy depend on
transparent monitoring and verification of national
inventories.

The reports of the in-depth review teams, responsi-
ble for verification of national communications un-
der the FCCC, revealed deficiencies regarding the
reporting of all Parties to the FCCC. The in-depth

L This article summarises an exploration of the key elements that need to
be considered in the elaboration and implementation of the verification
regime of the Kyoto Protocol. The study was commissioned by the UBA
(German Environmental Protection Agency).

review teams missed notable progress from the first
to the second national communication. Especially
transition countries need further improvement of
data quality and reporting standards. These prob-
lems have to be solved in further negotiations espe-
cialy regarding their participation in emissions trad-
ing or other flexibility provisions of the Protocol. In
this context further investigation is needed to &-
sess the influence of estimation and reporting qual-
ity in the transformation countries on the elabora-
tion of an international emissions trading scheme.

2 Verification

The expert review teams are the most important
institutions for the verification laid down in the
Protocol. The teams shall review the information
submitted by the Parties and provide a thorough
and comprehensive technical assessment of the
implementation by the Parties. The consolidated
negotiating text put forward by the Chairman® not
only included the technical assessment but assess-
ment of "all aspects of a Party’s implementation of
this Protocol, including the likelihood that a Party
will achieve its commitments under Article 3". Fur-
ther clarification is needed on the detailed tasks as
well as the authority of the expert review teams as
their work affects sensitive issues of national sover-
eignty.

In further steps of the verification procedure the
Convention Secretariat lists questions of implemen-
tation indicated in the reports of the expert review
teams for further consideration of the meeting of the
Parties to the Protocol. The meeting of the Parties
considers the reports of the expert review teams as
well as the questions of implementation listed by the
Secretariat and questions raised by Parties. In this
process environmental NGOs will not be directly
involved. Considering the numerous problems with
the first and second national communications under
the FCCC and the problems in comparing national
estimation systems of greenhouse gas emissions,
environmental NGOs should gain further importance
and awell defined role in the verification process.

3 Non-Compliance

Non-compliance in international environmental law
regimesis generally regarded as the failure of a party

2 FCCCIAGBM/1997/7, Article 8.
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to meet its obligations under atreaty due to adminis-
trative, economic or technical reasons and not as an
intentional disregard of obligations. Therefore, the
investigation of non-compliance does not primarily
focus on identifying a Party’s illegal behaviour in
the sense of a breach of a treaty which leads to
sanctions. Instead it reveals implementation deficits
of a Party with regard to its obligations as a precon-
dition to apply co-operative strategies aiming to
achieve full compliance of a Party. Sanctions are
only considered to be adequate and possible as
ultima ratio.

The verification procedure functions as the routine
review mechanism of all aspects of the implementa-
tion by a Party of the Protocol. A non-compliance
procedure is different. It has a supplemental func-
tion, that isto investigate and elucidate in detail the
facts of a case if there is an indication of non-
compliance by a Party. Such a procedure is crucial
for ensuring proper implementation control and thus
for the effectiveness of an international environ-
mental agreement.

The Parties to the FCCC did not elaborate details of
a non-compliance regime during the Kyoto Confer-
ence. According to Article 19 of the Kyoto Protocol

it is left to the first meeting of the Parties to create
such a system. The wording of Article 19 implies
parallels to the non-compliance provision in the

Montreal Protocol (Article 8). Thisis no surprise, as
the non-compliance regime of the Montreal Protocol
isregarded as both successful and a perfect example
for the creation of other multilateral environmental

agreements. It has widely ensured a proper monitor-
ing of the implementation of the Protocol reguire-
ments and avoided disputes among Parties on a
state’ s observance of obligations.

Experience with the non-compliance system of the
Montreal Protocol shows that the procedure worked
well when there was a chance to achieve compliance
by the use of co-operative, supporting measures. In
particular, the Implementation Committee under the
Montreal Protocol has operated effectively with
regard to the achievement of compliance.

The Committee mainly has preventive functions to
avoid cases of non-compliance and resulting dis-
putes between Parties in an early stage. During the
first years of its work the Committee pointed out
deficiencies of the Parties' national communications
and thus led to a substantial qualitative and quanti-
tative improvement of submitted data.

The first function of a non-compliance procedure is
the factual evaluation of a situation that is claimed
to be not in full compliance with the requirements.
The procedure establishes those rights for informa-
tion access and information assessment that are
deemed necessary for a @mprehensive investiga-

tion of the facts of a case. Access to additional

information sources is of high relevance if inconsis-
tencies of information remain. Supplemental rules on
the burden of proof may help to get Partiesinformed
in advance whether they have to provide additional
information or otherwise risk being called non-
compliant. The expert review teams under the Kyoto
Protocol should be involved in such a fact finding
since they will have the technical expertise needed
for the analysis of data.

External Parties, e.g. NGOs, should be authorised to
initiate a non-compliance procedure. Such an initia-
tive right helps to avoid situations in which a non-
compliance procedure is not initiated when Parties
to an agreement fear to be exposed publicly as non-
compliant and therefore refuse to start the proce-
dure.

The second important function is the finding of a
legal judgement on the facts of the case. A quasi

judicial statement is necessary for the eventual de-
termination of how to react adequately and effec-
tively to a specific case of non-compliance. It is
useful to assign this evaluation to a political institu-
tion of an environmental regime because, in fact, it is
apolitical determination how to judge a case of non-
compliance with legal requirements. An Implementa-
tion Committee could be the suitable institution for
such an assessment which should form the basis for
final decisions most likely to be made by the meeting
of the Parties to the Protocol.

It is crucial to exactly define non-compliance with
regard to the multitude of obligations of state Parties
established by the Protocol to find out if a specific
fact of non-compliance shall lead to supporting

measures or requires measures with sanction charac-
ter. The meeting of the Parties should attempt to

create a most distinct and precise link between cer-
tain cases of hon-compliance and the consequences
entailed, whether they are preventive or reactive, co-
operative or authoritative.

Normative lack of clarity of commitments is a mgjor
reason causing non-compliance situations because
Parties do not know whether their behaviour fulfils
an obligation or not. Therefore, it very important to
limit the room for interpretation of ambiguous legal
provisions by negatively determining what is to be
viewed as non-compliance.

With regard to the provisions of the Kyoto Protocol

the following actions could be defined as being a
case of non-compliance:

- No full or overdue compliance with emission re-
duction obligations

- Violation of obligations to establish inventories of
anthropogenic greenhouse gas emissions

- Violation of information obligations
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- No full compliance with verification requirements
- No full compliance with emissionstrading rules

- No full compliance with joint implementation and
clean development provisions

- Unsatisfactory (or lacking) co-operation
- Non-observance of financial obligations

- Non-observance of technology transfer obliga-
tions

- Non-observance of decisions of the Conference of
the Parties to the FCCC and the Meeting of the
Parties to the Kyoto Protocol

Co-operative measures might prove to be too "soft"
to enforce the observance of environmental obliga-
tions if a non-compliant state is not willing to abide
by its obligations. Therefore, it is necessary to pro-
vide a mixture of "carrots and sticks" that can be
used in instances of non-compliance. However, the
integration into multilateral agreements of authorita-
tive mechanisms that aim at an enforcement of a
Parties' obligation by means of compulsory meas-
ures always means an intrusion upon states' sover-
eignty rights. Because of that the integration will be
politically difficult and at best achievable in lengthy
negotiation processes.

Issuing cautions should be a reasonable option
because a state can be warned by this comparably
moderate means about sanctions that will be im
posed if the state does not immediately eliminate or
solve the causes of its performance deficits.

Other means with sanction character that should be
considered are:

- international disapproval,

- tightening of reduction obligations for subse-
guent reduction periods,

- withdrawal of emissions trading options (loss of
the right to sell emissions reductions),

- withdrawal of rights to take part in projects grant-
ing certified emissions reductions within the
framework of the clean development mechanism or
according to Article 6,

- trade sanctions,

- financial penalties.

All procedures and mechanisms on non-compliance

entailing binding consequences shall be adopted by

means of an amendment to the Protocol (Article 17).

Since the adoption of an amendment to the Protocol

usually requiresthe states’ signature and ratification

to enter into force, thisisalengthy process.

4 Key Challenges for Monitoring and Verifica-
tion under the Kyoto Protocol

The multitude of greenhouse gases and sources
causes specific problems for monitoring and verifi-
cation. Especially the flexibility provisions (e.g.

6

emissions trading or the newly established clean
development mechanism) require a transparent and
reliable monitoring and verification scheme to &-
sure environmental effectiveness of the Protocol.
Detailed analysis is needed because of the novelty
of the flexible instrumentsin international law.

4.1 Types of gases and sources

The requirements of a monitoring scheme depend on
the accountability and the possibilities to measure
and record the verification subject. The accuracy of
estimation depends on the type of gas and on the
emission source. The reduction commitment refers
to aggregate anthropogenic carbon dioxide equiva-
lent emissions of greenhouse gases and includes six
greenhouse gases listed in AnnexA. The estimation
of CH, and NO is associated with considerable
uncertainties of recording. These uncertainties
could possibly undermine the goals of the Protocol,
if estimates with large uncertainties are corrected
and reduced during the commitment period. Such
corrections will have to be reported in the national
communications. It will have to be apparent whether
they are caused by changed emission factors or
estimation methods.

A rough estimation of the potential influence of
such a "cheating" with greenhouse gases with large
uncertainties reveals that it would play a minor role
for compliance and the environmental effectiveness
of the Protocol as a whole. Only for some Parties
with high shares of CH, and N,O in their total emis-
sions (Australia, New Zealand, Ireland) could wun-
derestimation of these emissions result in consider-
able reductions of paper tons that do not reflect real
reduction efforts.

4.2 Monitoring and verification of sinks

To meet the commitments under the Protocol, the
net changes in greenhouse gas emissions by
sources and removals by sinks resulting from land-
use change and forestry activities (limited to affore-
station, reforestation and deforestation since 1990)
shall be used (Article 3.3). Additional human-
induced activities related to changes in emissions
by sources and removals by sinksin the agricultural
soils, land-use change and forestry categories can
possibly be included in the reduction commitments
after a decision of the meeting of the Parties upon
modalities, rules and guidelines as to how and which
human-induced activities will be added. M ethodolo-
gies for measuring and monitoring of carbon flows
in ecosystems are highly uncertain.

Especialy for AnnexB Parties with a high relative
importance of sinks in their national inventories, the
quantitative deviations caused by inherent uncer-
tainties in estimation of emissions and removals can
exceed the reduction commitments of the Parties.
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This could be the case for Finland, Latvia, New
Zealand, Sweden and the Russian Federation. These
Parties should place special emphasis on transpar-
ent and accurate measurement, monitoring and re-
porting of emissions and removals by sinks.

Key problems of the estimation and reporting of
sinks are:

1. availahility of data on human-induced activities
in the land-use change and forestry categories,

2. large uncertainties on sequestration rates for
sink categories,

3. comparability of nationa methodologies and
approaches for estimation of sources and sinks
in the land-use change and forestry categories
(technical issues for calculating removal of
greenhouse gases have yet to be resolved by
the IPCC — therefore reliable methodol ogies have
not yet been prepared),

4. classification of forests and activities (e.g. fires)
into anthropogenic (human-induced) or natural,

5. inconsistent methodologies on classification of
long-lived wood products in the national inven-
tories and inconsistent assumptions on decay of
wood products.

The Revised 1996 IPCC Guidelines for Nationa
Greenhouse Gas Inventories do not include satisfac-
tory methods and default information for calculation
of emissions and removals in the land-use change
and sink categories. Estimates of CO, emissions due
to land-use change vary considerably because of
the inherent heterogeneity of terrestrial ecosystems,
because of numerous natural factors influencing
carbon storage and carbon flows and because hu-
mans interact with the ecosystems in a myriad of
ways. These inherent uncertainties of nature cannot
be completely resolved with the further development
of IPCC methodologies. The use of satellites and
remote sensing for monitoring of forests and land-
use changes is a technical option to enhance reli-
ability of data but this improvement will be expen-
sive.

The Protocol mentions carbon changes in agricul-
tural soils as activities that shall be added to the
commitments of the Parties after further methodo-
logical work of the IPCC. The dynamics of the soil
carbon fraction are very hard to assess and to moni-
tor. Fundamental and precise scientific knowledge
on CO, emissions and uptake by soils from land-use
change and management is lacking. Therefore car-
bon changes in agricultural soils should not be
included in reduction commitments (Article 3) under
the Protocol. The inclusion of agricultural soils risks
severely undermining the integrity and reliability of
national inventories. Further human-induced activi-
ties should be seen together with the need for en-

suring compliance with the reduction commitments
of the Protocol. Reliable and integral reporting is a
key element for the functioning of a flexibility
mechanism such as emissions trading. Therefore, to
guarantee the functioning of emissions trading,
problems with accounting of sinks should be
avoided and not enlarged by additional sink catego-
ries.

Before further decisions of the meeting of the Parties
will be taken, key principles have to be recognised
and detailed analysis and methodological work
should be prepared on the following issues:

1. The debates in Kyoto limited the inclusion of
sink categories to those activities that can be ac-
counted in a more reliable way than other hu-
man-induced activities in the land-use category.
This procedure could be a model for upcoming
negotiations. Therefore all possible additional
human-induced activities that emit or remove
greenhouse gas emissions should be investi-
gated closely and separately regarding the suit-
ability to be added to the assigned amounts of
emissions of the Parties. National and European
concepts and ideas need to be developed be-
cause existing IPCC methodologies in the land-
use change and forestry categories (especially
for soils) fit poorly to the German and European
standards and methods.

2. Most experts and Parties assume that national
methodologies for estimation and reporting of
sinks lack comparability. These assumptions are
not founded by detailed investigations that ana-
lyse the key differences and inconsistencies.
Regarding the future work of the expert review
teams further investigation is necessary to pro-
vide them with basic information. A comprehen-
sive overview of the present standards and
problems of estimation of sink categories should
be elaborated soon to work out common meas-
ures to improve data and methodol ogies.

3. Inthe Working Groups of the IPCC that provide
further methodological standards and guidelines
it should be stressed that differencesin land-use
and soil classification in the United States and
Europe should be considered in the methodolo-
gies.

4. The addition of human-induced activities related
to changes in greenhouse gas emissions should
be closely linked to the elaboration of reliable
and credible accounting methodologies. The ad-
dition should only be accepted if transparent, re-
liable and comparable procedures for estimation
are provided and if no additional problems for
verification are introduced.

5. It would be vital to develop linkages between
sink enhancement and international forestry pol-

7
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icy initiatives to ensure that encouragement of
forestry activities is consistent with current &-
forts to develop sustainable forest management
and the protection of old growth forests. Thein-
tegration of climate and forest policies will take
time. The history of international negotiations on
forestry has not been one of dynamic progress
sinceRio.

4.3 Monitoring and verification of emissions trading

To provide flexibility to the Parties, the Protocol

establishes emissions trading in a general way. The
relevant principles, modalities, rules and guidelines
have to be defined by the Conference of the Parties
in future negotiations. Nevertheless the general
provisions of the Protocol imply numerous key prin-
ciples regarding the framework of emissionstrading.

The Protocol establishes an emissions budget sys-
tem on the international level. The agreement fixes
an emissions budget for each Party that imposes a
limitation on its cumulative emissions during the
commitment period. If a Party’s emissions for any
commitment period were less than the budgeted
amount, savings would be generated that could be
traded. Although tradable emissions reductions
accrue on the savings that exceed the budget for the
Party at the end of the commitment period, trading in
an emissions budget system can start long before
the end of the commitment period. Trading could
start directly after the definition of relevant princi-
ples, modalities, rules and guidelines by the Confer-
ence of the Parties. At the end of the commitment
period the traded and certified emissions reductions
would be added or subtracted from the aggregate
anthropogenic carbon dioxide equivalent emissions
of greenhouse gases reported in the inventories of
the Parties and compliance with reduction commit-
ments for the Parties would be assessed.

It is to be expected that key principles and rules as
well as institutional responsibilities generally laid
down in the Protocol would be transferred to the
emissions trading scheme. Such general principles
could comprise:

- estimation and reporting of greenhouse gas emis-
sions and removals,

- verification of national emissionsinventories,

- functions of the Secretariat and the Subsidiary
Bodies,

- the multilateral consultative process and proce-
dures and mechanisms in cases of non-
compliance,

- co-operation with international organisations and
institutions and co-operation with NGOs.

In Kyoto emissions trading was controversially
discussed because of the problem of "hot air”. "Hot
air" is a result of the large emissions reductions

8

achieved in the Russian Federation and Ukraine by
the economic distortions in the former socialist
countries. The weak commitment for these Parties in
the Protocol only demands stabilisation of green-
house gas emissions in the commitment period. The
actual emissions in Russia and the Ukraine are d-
ready 32 % lower than in 1990 and will not rise to
thislevel in the period up to 2008-2012. These reduc-
tions in the commitment period compared to the
baseline in 1990 (that do not reflect real reduction
efforts) could be sold to other Parties to ensure their
compliance with the reduction commitments.

Article 17 states that such trading shall be supple-
mental to domestic actions for the purpose of meet-
ing quantified emission limitation and reduction
commitments. From this Article it could be derived
that only a certain amount of the reduction commit-
ment can be met through acquisition of emissions
reductions on the international markets while the
main share of reduction commitment should be met
through domestic action. Some Parties and NGOs
demand that further negotiations fix a specific share
of reduction commitments that can be fufiled
through trading. Such a fixed share for domestic
action could cause disputes in the further negotia-
tions because other flexibility provisions of the
Protocol do not fix specific shares for domestic ac-
tion. Especialy the joint action of Article 4 that
allows any Parties to reach an agreement to fulfil

their commitments jointly, is not linked to a similar
demand for domestic measures. The burden-sharing
in the EU bubble, agreed before COP 3, intended real
emissions increases for some EU Member States
accompanied by larger reductions in other EU Mem:
ber States. This concept will possibly raise objec-
tions against the fixing of shares for trading volumes
relative to national commitments. In theory, the best
solution to deal with the problem of "hot air" would
be the establishment of stricter reduction commit-
ments for Russia and the Ukraine, an option that
hardly appearsrealistic after the Kyoto Conference.

Regarding the participation in emissions trading,
numerous proposals ask for participation of any
private and legal person and entity. Further clarifica-
tion regarding participants is needed.

The decision on the relevant principles, modalities,
rules and guidelines for emissions trading is the
only decision that will not be taken by the meeting
of the Parties but by the Conference of the Parties.
This provision could be seen as intention to include
a broad participation in trading beyond AnnexB
Parties. Moreover, this responsibility for decision on
a trading regime allows the start of trading before
ratification of the Protocol.

Emissions trading is especially dependent on reli-
able monitoring procedures. Compliance with esti-
mation and reporting obligations of the protocol is
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an indispensable prerequisite for a trading system.
The assessment reports of the in-depth review
teams of national communications and greenhouse
gasinventories show that the Parties to the Protocol
need to achieve considerable progress and im-
provement to achieve these requirements in the next
years. Special attention should be paid to the quality
of estimation and reporting of transition economies.
The in-depth review as well as scientific investiga-
tion of national inventories reveal considerable
problems and deficiencies in the reporting of the
Russian Federation. Participation in emissions trad-
ing should be limited to those Parties that comply in
all aspects with the international reporting standards
and guidelines. This compliance has to be assessed
before the start of atrading scheme.

Beside accurate and reliable monitoring, emissions
trading also depends on independent and transpar-
ent verification of national monitoring programmes.
Independent assessment of national monitoring
activities is recommended. The Parties should pro-
vide detailed descriptions of their basic statistics on
activity data that were used to calculate inventories.
Extrapolation of fundamental statistical datain years
without surveys also should be set out in national
reports. Moreover, deviations of emission factors
from default data of IPCC Guidelines and the basic
research from which emission factors have been
derived should be provided to the expert review
teams. Only with this information are the expert
review teams able to assess the quality and reliabil-
ity of national inventories in a efficient way. At the
same time these activities affect sensitive aspects of
national sovereignty of Parties. Therefore the pro-
cedures, requirements and methods of the review
teams should be laid down in a detailed form to
prevent conflicts and misunderstanding.

Regardless of the precise institutional elements
established for verification of emissions trading, the
expert review teams should be composed of scien-
tific and technical experts. NGOs that contribute for
numerous Parties to the elaboration of national in-
ventories should be included in the verification
process.

Some Parties would like to establish national emis-
sions trading regimes (e.g. USA, United Kingdom,
New Zealand or Norway). Because of this interest
these Parties probably will play a key role in the
design of theinternational trading regime.

In their proposals to AGBM they already outlined
that in their view the Protocol need only agree a
framework for trading with key permissive building
blocks. In their opinion detailed elements of a trad-
ing scheme should be worked out subsequently by
Parties who wish to trade and need not be the con-
cern of the Conference of the Parties or included
into the Protocol. Moreover, they want permission

to devolve the organisation of the trading system to
domestic firms, individuas or private non-
governmental agencies that already have experience
with establishing new markets. In this model, verifi-
cation, too, would be the responsibility of private
professional organisations that are registered and
certified by national entities (comparable to certifica-
tion of environmental auditing in Europe).

The United States demand the rapid establishment
of an emissions trading regime. Therefore it is nec-
essary that national and European proposals regard-
ing the framework are swiftly developed. All pro-
posals should be carefully assessed regarding their
implications for monitoring and verification. A de-
talled investigation of national projections on
greenhouse gas emissions over the commitment
period for all AnnexB Parties would provide inter-
esting information to estimate possible emissions
transfers and the key buyers and sellers in atrading
scheme. It should be clarified in further investigation
what decisions are required at different levels and
these decisions should be clearly delineated. The
consequences of different trading models on the
national implementation of the Protocol in Germany
should be assessed.

4.4 Monitoring and verification of emissions trans-
fers from individual projects (Joint Implementation)

The Protocol provides for the possibility of transfer-
ring or acquiring emissions reduction units resulting
from projects between Annex| Parties and the trans-
fer of certified emissions reductions accruing from
project activities between Annex| Parties and Non-
Annex| Parties. During the AlJ pilot phase numer-
ous experiences with Joint Implementation projects
have aready been collected.

For AlJprojects the contradiction between accurate
estimation of emission reductions and implementa-
tion without additional costs is particularly severe.
On the one hand pilot projects and simulation pro-
jects indicate considerable problems and uncertain-
ties regarding estimation of emissions reductions
and project implementation. Therefore a comprehen-
sive and precise monitoring and verification regime
should be established for emissions reduction pro-
jects. On the other hand the incentives for invest-
ment in reduction projects would be reduced if
transaction costs for monitoring and verification
increase. In summary the following key aspects and
procedures should be considered in further elabora-
tion of modalities and procedures for emissions
reduction credits or certified emissions reduction of
projects:

The meeting of the Parties should develop crite-
ria and procedures to define additionality of
projects. This is especially relevant for no-
regret measures related to efficient energy use.

9
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Investors and project devel opers would benefit
from such criteria and principles because their
assessment of chances for project approval
would be improved.

The crediting of certified emissions reductions
will be possible from the year 2000 onwards.
Until 2000 further work and standardisation is
needed to simplify calculation of emissions re-
ductions for project developers and to guaran-
tee international comparability of calculations.
Without country -specific standards for baseline
calculation and calculation of emission reduc-
tions, verification institutions can only believe
but can not assess project calculations. In the
past, different data bases and models have been
developed that could be used for baseline cal-
culation. The advantages and disadvantages of
the international use of such models should be
subject to further investigation and existing
tools should continue to be devel oped.

The future elaboration of modalities and proce-
dures regarding transfers of certified emissions
reductions should take into account specific
uncertainties of project risks. Different models
have been developed to operationalize uncer-
tainties. The proposals comprise the ideas of
discounting (or graduated credits related to the
quality of monitoring and verification), of insur-
ances for reduction projects and the pooling of
projects by an international organisation. These
proposals should be considered and assessed
more closely before being laid down as national
or international principles.

5 Option for a burden sharing agreement of
the European Union

The Parties to the Protocol agreed in Kyoto to allow
al Parties included in Annex| to jointly fulfil their
emissions reduction commitments under Article 3 by
entering into an agreement thereon. States party to
such an agreement may decide on a burden sharing
that differs from the emissions limitation and reduc-
tion commitments established in AnnexB to the
Protocol. The respective emissions level allocated to
a party to the agreement is binding for the party
under international law in place of the emissions
limitation set out in AnnexB.

If EU Member States enter into an agreement ac-
cording to Article 4.1 they will be liable twice: firstly
for observance of the EC commitment under Arti-
ce 3.1 and, secondly, for fulfilment of their own
national emission reduction limit according to the
agreed burden sharing. In this respect the Protocol
provides for a direct and equal responsibility of the
EC and its Member States under international law.
The accession of new membersto the EU before the
end of the first commitment period (2008 - 2012) shall

10

not effect existing commitments of the EC under the
Protocol.

Agreements creating binding international obliga-
tions, such as the Kyoto Protocol, can only be en-
tered into by the EC and not by the EU. The Euro-
pean Community is a supra-national organisation
that must be distinguished from other international
organisations because of its unigque competence and
internal structure. The main differences are that

- the EC has the power to create rules that are bind-
ing upon its Member States,

- the EC may legally bind a Member State even
against that state'swill,

- EC regulations reach through into the internal
legal sphere of aMember State.

Moreover, the EC institutions have extensive imple-
mentation control and sanction mechanisms by
which they can ensure the observance of a joint
emissions reduction commitment.
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US Environmental Protection Agency’s 33/50 Program

By Sanford Lewis, Heather Clish, Karen Kieffer

1 Description of the Agreement

1.1 Political background of the agreement

In the early 1990's, the US Environmental Protection
Agency sought to encourage pollution prevention
as an industry practice and to explore ways of
streamlining government programsto achieve faster,
more cost-efficient environmental progress. One of
the results of this reassessment was the 33/50 Pro-
gram. The program occurred in the context of a man-
datory toxic release reporting law which had been
enacted in 1986 as part of the Emergency Planning
and Community Right to Know Act! The law was
the result of a groundswell of "Right to Know" ac-
tivism in communities throughout the US. As are-
sult of this statute and the regulations thereunder,
the American public had gained access to data on
individual facilities' estimated emissions of 316 sub-
stances, disaggregated according to discharges to
various environmental media (air, water, land, etc.).
Beginning with the 1988 reporting year, the data
showed 1.4 billion pounds of toxic substances being
emitted into the environment. As a result of amend-
ments to the law in the Pollution Prevention Act of
1990%, industrial dischargers were also required to
report off-site transfer of materials (e.g., for incinera-
tion or recycling) beginning with the 1991 reporting
year, as well as brief descriptions of source reduc-
tion activities.

The data generated under the program was pub-
lished on a readily accessible public computer data-
base, and also in reports published by the EPA and
of environmental NGOs. Although the data from the
first reporting year, 1988, took two years to assemble
into a report, the results had a high impact. When
the information was made public in 1990, the New
York Times ran afull page story with maps and lists
of the largest polluters® The public thus became
more aware of toxic emissions and of the relative
contributions by individual industries.

Most of the reported emissions were legally permi s-
sible - emissions of toxic substances that were either
largely unregulated, or regulated in grouped "ge-
neric" categories such as "volatile organic com-
pounds" rather than individual chemical types.

1 42 USC 11001 et seq.
2 42 USC 13101 et seq.

¢ United States Environmental Protection Agency, Office of Pollution
Prevention and Toxics, DRAFT: 33/50 Beyond the Numbers, 1996, p.4.

There was a lack of stringent regulation to prevent
the emissions that were being reported, despite the
long-standing presence of toxic substance regula-
tory authority under most of the federal environ-
mental laws. For instance, in the Clean Air Act and
Clean Water Act, each have had provisions since
the 1970's calling for the USEPA to regulate toxic
pollutants? In addition, the US Toxic Substances
Control Act, also enacted in the 1970’s, provides an
overarching (or gap-filling) mechanism to regulate
the production and use of toxic substances regard-
less of media. Despite the authority and mandates
presented by these regulatory laws, rulemaking has
proceeded slowly, as the mostly lawful emission of
the toxic substances identified under the Toxic Re-
lease Inventory attested. The process of substance-
by-substance and medium-by-medium regulation by
the US Environmental Protection Agency had pro-
ceeded slowly due to the need to develop complex
technical and economic justifications for each new
rule.

Judicial interpretations of the Toxic Substances
Control Act (TSCA), 15 U.S.C. §2601 et seg., exem:
plified and amplified the challenges against aggres-
sive regulatory intervention. TSCA authorizes the
EPA to engage in a wide range of chemical restric-
tions under 15 U.S.C. §2605(a). However, in Corro-
sion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir.
1991) the Fifth Circuit Court of Appeals struck down
the EPA’s sweeping ban on asbestos products
under the law, because of assertions that the agency
had neither fully evaluated and rejected less bur-
densome regulatory measures, nor fully evaluated
the relative safety of known alternatives to asbes-
tos.” Under the ruling interpreting "less burdensome

4 See for instance, Clean Air Act, 42 USC 7412 (on hazardous air pollut-
ants) and Federal Water Pollution Control Act, 33 USC 1311, 1317
(toxic water pollutants).

5 The law provides that chemical restrictions are limited as follows:

(A) the effects of such substance or mixture on health and the magni-
tude of the exposure of human beings to such substance or mixture.

(B) the effects of such substance or mixture on the environment and the
magnitude of the exposure of the environment to such substance or
mixture.

(C) the benefits of such substance or mixture for various uses and
availability of substitutes for such uses, and

(D) the reasonably ascertainable economic consequences of the rule,
after consideration of the effect on the national economy, small busi-
ness, technological innovation, the environment, and public health.

If the Administrator determines that a risk or injury to health or the
environment could be eliminated or reduced to a sufficient extent by
actions taken under another Federal law (or laws) administered in
whole or in part by the Administrator, the Administrator may not promul-
gate a rule under subsection, (a) of this section to protect against such
risk of injury unless the Administrator finds, in the Administrator's discre-

11
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aternatives" the agency could be required to com
pare, for instance, any heath and environmental
benefits of a ban with the benefits of requiring in-
creased worker protection equipment and product
labeling. Even though it is widely acknowledged
that banning a substance may encourage techno-
logical innovation toward new materials to be used
in substitution, the court held that EPA erred in
failing to evaluate hazards suggested by the asbes-
tos industry regarding substitutes to asbestos such
as PVC pipe, and the safety of automotive brakes
made without asbestos. These two criteria - least
burdensome regulatory alternative and analysis of
risks of substitutes - may now be utilized by indus-
triesin judicial challenges against undesired regula-
tory action under TSCA.

1.2 Characteristics of the agreement

Given the combination of dramatic publicity of toxic-
ity emissions and statutory authority that yields
slow progress in regulating toxic pollutants, the
33/50 Program was an experiment to achieve reduc-
tions in toxic emissions while bypassing arduous
rulemaking processes. The EPA’s Industrial Toxics
Program, commonly known as the "33/50 Program",
was launched by EPA in 1991. The program sought
a 50% reduction in the releases and transfers of
seventeen industrial chemicals, with a remarkably
low gtarting budget of $50,000 and five staff mem+
bers.

The program goals were to reduce the releases and
transfers of 17 chemicals on a nationwide basis by
33% by 1992 and 50% by 1995, using the 1988
Toxics Release Inventory (TRI) as a baseline. Al-
though the program was flexible in regard to how
such reductions were achieved, another stated goal
of the program was that firms use pollution preven-
tion to achieve reductions.

The priority chemicals were chosen based on three

criteria:

- They posed broad risks to health and the envi-
ronment, including carcinogenicity, destruction of
the ozone, layer, and developmental effects which
threatened environment and health;

- They were used as high-volume industrial chemi-
cals;

tion, that it is in the public interest to protect against such risk under this
chapter. In making such a finding the Administrator shall consider (i) all
relevant aspects of the risk, as determined by the Administrator in the
Administrator’s discretion, (ii) a comparison of the estimated costs of
complying with actions taken under this chapter and under such law (or
laws), and (iii) the relative efficiency of actions under this chapter and
under such law (or laws) to protect against such risk of injury.

6 United States Environmental Protection Agency, Office of Pollution
Prevention and Toxics, DRAFT: 33/50 Beyond the Numbers, 1996.
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- Releases and transfers could be reduced through
pollution prevention.’

The 17 priority chemicals and compounds were:

Benzene

Cadmium

Carbon tetrachloride
Chloroform
Chromium

Cyanide
Dichloromethane
Lead

Mercury

Methyl ethyl ketone
Methyl isobutyl ketone
Nickel
Tetrachloroethylene
Toluene
1,1,1-Trichloroethane
Trichloroethylene
Xylenes

Frms who wished to participate in the program were
asked to file a letter with the EPA stating their par-
ticipation in the program and setting forth their
goals for pollution reduction. It was not necessary
to set forth a goal of any particular percentage of
reduction in order to participate (e.g. a firm did not
have to set a goal of 50% or higher, or target all of
the 33/50 substances). The submittal of such aletter
qualified the firm to be listed as one of the 1300
participating companies.

2 Environmental Effectiveness

2.1 The ambitiousness of the environmental target

In several regards the Environmental Targets may
not have been as ambitious as they could have
been.

First, in contrast to the 316 substances listed on the
Toxic Release Inventory, the EPA set a relatively
narrow group of substances to target. Many other
substances on the list were of comparable toxicity.
And other toxicity concerns - e.g, persistent toxins-
might have been appropriate targets as well.

Second, it appears that companies working on their
own, without federal guidance, had often set more
ambitious reduction goals. A 1994 survey of 150
33/50 program participant companies conducted by
a consumer organization, Citizen’s Fund, found that
many of the companies had - prior to the program
being established in 1991 - set higher reduction
goals than the 50% target set by the USEPA. The
Citizen's Fund survey found that in 47 instances,

7 EnviroSen$e, Companies Participating in EPA's 33/50 Program as of
Summer 1994, United States Environmental Protection Agency, Office of
Pollution Prevention and Toxics, A Progress Report: Reducing Toxic
Risks Through Voluntary Action, July 1991, p.5.
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firms had targeted chemicals for 100% reduction. In
another 64 instances, firms had set targets of 80
percent or nore. However, it should be noted that
these goals were not all necessarily consistent with
the 33/50 program - in many instances they reflected
either single media goals or goals for chemicals not
on the 33/50 list®

A third critique of the program goals and ambitions
of the 33/50 program is that the program failed to
address the means of emissions reduction. Assuch,
it left substantial risk factors in place - especialy
workforce exposures. The goal of 50% reduction
over five years had undoubtedly been derived in
part from one of the best-known worksin thisfield-
areport of the Congressional Office of Technology
Assessment which had indicated that a 50% reduc-
tion in waste was possible over the course of five
years® However, this contrasted with the EPA pro-
gram because the OTA suggested goal was for
achieving waste reduction for all forms of waste
through source-based (pollution prevention) strate-
gies. In contrast, the EPA 33/50 program allowed the
goals to be achieved through any means, including
treatment. EPA’s objective is to encourage these
reductions through prevention, defined to include
source reduction and in-process recycling. Compa-
nies will be encouraged to participate, however,
even if some fraction of reductions are achieved
through treatment." *°

2.2 The effectiveness of the program at reaching
the target goals

EPA reported that the program’'s goals were
achieved ahead of schedule, achieving reductions of
50.7% by 1994, and ultimately cutting releases and
transfers of the 17 substances from 1.494 hillion
pounds in 1988 to 664 million pounds in 1995, a
total reduction of 55.6%, or 831,059,489 pounds. The
critical questions, however, are (1) whether the pro-
gram was responsible for the results, and (2)
whether other factors limit the value of the results.

To what extent was the program responsible
for the results?

There is a strong argument to be made that only a
fraction of the success in reducing the target sub-
stances can really be attributed to the 33/50 pro-
gram. The following are elements of thisargument.

& Citizens Fund, op cit.

° Hirschorn, J. et al, Serious Reduction of Waste, US Office of Technology
Assessment, 1986.

1 United States Environmental Protection Agency, Questions and Answers
on EPA’s 33/50 Program, July 1, 1991, p. 2.

1 USEPA, Beyond the Numbers, op cit. p. 7.

Reductions by firms that were not part of the program

Of the total reduction of 831 million pounds in tar-
geted substances, about 500 million pounds (or
60%) was directly attributable to firms participating
in the 33/50 program. If the EPA had solely counted
participants in the program in determining the level
of reduction of the target substances, the agency
and its participants would not have achieved the
50% reduction goal. Should the attainment of the
goals then be attributed to the program?

While 1,300 companies participated, 6,000 €eligible
companies were contacted and most did not partici-
pate by the baseline requirement of submitting a
letter to the EPA noting their participation. Most of
the larger companies that emitted any of the target
substances did participate. Although the 33/50 Pro-
gram implemented a targeted outreach campaign,
many smaller businesses never signed up. Accord-
ing to David Sarokin, Director of the 33/50 Program,
there were three main reasons why companies chose
not to participate.”

- Many companies were hesitant to set their own
reduction goals, even though the commitments
were not enforceable.

- For some companies, the transaction costs were
still too high. Although the only additional -
quirement was a letter stating the company s goals
and a plan for reducing them, the effort required
the time of an Environmental Manager to put the
plan together. Particularly for smaller companies,
this was a cost they could not absorb.

- Some companies still prefer to stay fairly invisible
and not intentionally draw attention to any
amount of pollution they contribute to the sur-
rounding environment (for instance, they may not
have been sure if the net public relations benefit
would be positive or negative, or whether the a-
tention might lead to potential liability).

EPA’s position in support of the success of the

33/50 program is that many of the nonparticipants

were also influenced by the 33/50 program, and had

confided in the agency that they preferred to reduce
their emissions more privately. The 33/50 program
honored their preferences.

Why did participants in the program achieve
more of the reduction than nonparticipants?
Several possibly hypotheses may be ad-
vanced:

- The existence of the program may have had a spill-
over effect, inducing "private" reductions by
nonparticipants.

12 Personal Communication of Heather Clish with David Sarokin, Nov. 8,
1996.
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- Firms who chose to participate in the program may
have been better able to achieve reductionsin the
targeted substances (e.g. a group for whom there
were strong economic incentives for reducing
waste volumes so as to recapture lost materials) or
may have been self-selecting as those who were
aready most aggressively conducting pollution
reductions generally. (Data showing that these
firms also achieved more reduction than nonpar-
ticipants of non-33/50 substances supports this
theory. Releases and transfers of NON-33/50 sub-
stances reduced 42.6% in participating firms dur-
ing 1988-1994, versus approx. 28% by firms that
did not participate in the program.)*®

- The 34% reduction by nonparticipants could be
taken as a "background" level of reduction which
would have been achievable in the absence of the
program. By this view, there was nearly a doubled
effectiveness in reduction by program participa-
tion. See additional discussion below regarding
cost-effectiveness for a theory to explain the in-
centivesinvolved in the increased reductions.

One important study conducted on the 33/50 pro-
gram is as yet unpublished. The Hampshire Re-
search Institute received a grant from the USEPA to
study the 33/50 and TRI programs. HRI contacted a
diverse group of 55 facilities who together ac-
counted for 53% of the volume of reduction of 33/50
chemicals. (The fact that such a small group actually
accounted for such a large percentage reduction in
volume raises several issues in itself, among them
the pragmatic reality that this group may in many
ways not be representative of industry beyond this
high-reducing group, presumably of larger or more
waste conscious firms).** The HRI analysis shows
that of the 127 million pounds of decrease in the
33/50 program pollutants that they studied, 83% of
that reduction was from 33/50 program participants
and 17% was from nonparticipants.

Selection of substances helps to determine outcome

Because the 33/50 substances were selected based
on their potential for pollution prevention, the suc-
cess in reducing those substances more than other
substances on the TRI list may have been predict-
able from the outset. In contrast to the 55.6% reduc-
tion of 33/50 substances, the TRI’s overall 43.8%
decrease might be explicable as he background
level of economically achievable reduction for the
group of substances rather than as a result of
33/50’ stargeted approach.

13 1988-1994 data provided by Katherine Miller of Hampshire Research
Institute.

14 All references to the HRI study are based on personal communication
by Sanford Lewis with Tom Natan, July 7, 1997.
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Some of the 17 substances were subjected to legal man-
dates

Two of the targeted substances, 1,1,1 trichloro-
ethane and carbon tetrachloride were subjected to
mandatory phase-outs in their manufacture as a
result of the Montreal Protocol and implementing
amendments through the Clean Air Act and EPA
regulations.”® One might presume that the anticipa-
tion of this ban may have prompted source reduc-
tions that wouldn’t t have occurred otherwise. Does
it make a difference in the success of the 33/50 Pro-
gram? If the two chemicals are removed from the
calculations, there has still been a 50% overall re-
duction of the releases and transfers of the remain-
ing fifteen- -from 1,288 million poundsin 1988 to 650
million poundsin 1995.

Other of the substances under the program were
also subject to regulatory pressures outside of the
voluntary 33/50 context. For instance, benzene is
one of the few chemicals regulated by USEPA as a
hazardous air pollutant. In an explanation of its large
reductions in benzene between 1988 and 1991, Aris-
tech Chemical of Clairton, PA, noted that reductions
were needed to comply with Clean Air Act regula-
tions.*® Similarly a Whirlpool Facility in Marion Ohio
noted that strict Clean Water Act requirements for
nickel led to their nickel discharge requirements

Source reduction versus pollution control and off-site
recycling and incineration

Data for 1991-1994 - the years of data availableto us
for this study - show that when one takes account
of recycling and energy recovery - i.e. the off-site
recycling or incineration of the 33/50 substances,

the percentage reduction of releases and transfers
from 1991 to 1994 for 33/50 substances is a mere
3.2%. (There was no reporting of off-site recycling
and energy recovery prior to the 1991 reporting

year).

In other words, a very substantial portion of the
"success" claimed by the program appears to be due
to the decision to ignore and discount the portion of
these waste streams which were recycled or burned.
This decision to ignore these processes was made
based on a controversial idea - that recycling and
energy recovery should be treated as a beneficial

reuse process, despite the transportation and work-
place hazards associated with these methods of
disposition of the materials.

Looking at some of the individual substancesin the
program it is apparent that a portion of the success
claimed in reduction wasindeed a result of increased

15 42 USC 7671c.
16 Citizens’ Fund, op cit., p. 26.
17 Ibid.
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incineration or off-site recycling. For instance, in the
period 1993-1996 releases of trichloroethylene de-
clined by about 5 million pounds, but an increase in
off-site recycling accounted for 1 million pounds of
that release reduction.

It is only once off-site recycling and energy recov-
ery are eliminated from the review that the 33/50
program asserts success in attaining its goals. The
EPA and HRI study look at 33/50 reductions in re-
leases and transfers without considering those two
modes of disposition. For instance, HRI, uses the
33/50 definition of reductions in releases and trans-
fers - i.e. excluding energy recovery and off-site
recycling - to finds that the amount in their study
that was source reduced constituted 74 million
pounds of the 127 million pounds in reduction in
releases and transfers studied. Of this 91% of the
source reduction came from 33/50 program partici-
pants. From this and other similar data, the HRI

research is concluding that 33/50 program partici-
pants were more likely than other firmsto engage in
source reduction or in process recovery.

Further, although some amount of pollution preven-
tion was carried out by 33/50 companies, some of
the companies achieved reductions only through
pollution control actions, indicating that the pro-
gram was not successful in promoting pollution
prevention as the primary method of meeting the
reduction goals.

The Program may not be responsible for achievement of
prior commitments and companies’ broader programs

Many of the reductions credited to the program
were based on company commitments, programs
and goals made prior to the 33/50 program being put
in place. Nearly one third of the 754 parent compa-
nies who made a numerical reduction pledge early in
the program had already achieved the amount of
their pledge before the 33/50 program began.'®

Goal setting was a matter for individual firms to decide

To participate in the 33/50 program, individual firms
had to file a statement of their commitment to goals
and to the program; however, it was up to the indi-
vidual firm to decide exactly what goals to set. As
noted earlier, there was no requirement, for instance,
to target all of the 17 substances or to achieve 33%
or 50% goals at the firm level. In the July 1991 report
on early commitments, ninety two of the 140 numeri-
cal commitments were for 50% reduction, some were
for less than 50% and some were as high as 100%."

8 INFORM, Toxics Watch 1995, Hampshire Research Institute and
INFORM, Inc., NY, p. 504.

19 United States Environmental Protection Agency, Office of Pollution
Preventon and Toxics, ,A Progress Report: Reducing Toxic Risks
Through Voluntary Action,” July 1991.

Lack of tracking of chemical substitution

The USEPA did not specifically track or quantify
important potential counter-indicators of program
success. One of the most important issues not
tracked was the potential for firms to achieve the
program goals by substitutions of one toxic sub-
stance for another. While overall the firms participat-
ing in the program reduced their emissions of toxic
substances more than nonparticipating firms, at
least afew of the firms substituted the usage of toxic
substances that were not on the list of 17 target
substances (either on the broader list of TRI sub-
stances, or other unlisted toxic substances.) For
example, Aladdin Industries substituted 1,1,1-
trichloroethane for methyl isobutyl ketone and
Printed Circuit Corp. eliminated its use of 1,1,1-
trichloroethane by using dichloromethane instead ®
Westvaco Corp., attempting to reduce chloroform
emissions, added chlorine dioxide to a process to
substitute for hypochlorite and chlorine, while
White Consolidated Industries replaced methyl
ethyl ketone with isopropyl alcohol (a TRI chemical)
and ethyl acetate (non-TRI).** However, based on
1994 data (the last year available to us broken down
according to 33/50 program participants) reductions
in emissions of non-33/50 TRI substances were also
achieved more successfully by 33/50 participant
companies than by nonparticipants.

See attached tables for compilations of the data
comparing program and nonprogram companies, and
for profiles of individual company participants.

"Paper" reductions

Early in the program the majority of reported "reduc-
tions" were actually due to paper changes by the
individual firms participating in the program. In the
early 1990's numerous firms reported reduced emis-
sion levels compared with prior years, but the re-
duced levels were attributable to changes in catego-
rization of emissions or in refined methods of esti-
mating emissions. Firms changed their estimates or
recategorized waste streams based on an evolving
understanding of the Toxic Release Inventory’'s
categories. For instance, waste streams were often
recategorized from off-site recycling to in-house
recycling. Since in-house recycling is not counted in
TRI totals, the amount of emissions would decline.
Such firms did not always then also turn around and
change prior years estimates - creating a false im
pression of reductions. In addition to some serious
reporting errors, several striking examples of such

2 United States Environmental Protection Agency, Office of Pollution
Prevention and Toxics, 33/50 Program Company Profiles: Reduction
Highlights. EPA 745-K-94-017. October, 1994, p. 2-8.

2 United States Environmental Protection Agency, Office of Pollution
Prevention and Toxics, EPA’s 33/50 Program Company Profile: Reduc-
tion Highlights, Volume IlI, EPA 745-K-96-010, September, 1996, p. 3-8.
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paper changes were found by INFORM and pub-
lished in the 1995 Toxics Watch. "Overall, Toxics
Watch research found that two of the top five waste
decreases and four of the top five waste increases
were ‘not as they appeared.” These represented
reporting errors and three changes in waste-
calculation methods. Depending on the type of
analysis sought, this makes verification of data with
reporting facilities most important.”* However, this
1995 report was based on the 1992 Toxic Release
Inventory; later research by HRI found that subse-
guent efforts resulted in a much greater portion of
"real" rather than "paper" reductions. HRI's Tom
Natan indicates that he believes only five percent of
the 33/50 program'’s release reductions from 1991 to
1994 were due © paper changes, errors, or other
inexplicable factors?®

Failure to reach reduction goals for some of the target
substances

The program showed mixed results with nonmetals
showing greater reductions than metals. Every non-
metal decreased by at least 44%, while metals de-
creased an average of about 20%. Cadmium and
cadmium compounds increased emissions by 15%,
due to the increase in off-site transfer of this sub-
stance (i.e. treatment or disposal off site or other off-
site means of disposition).

Emission increases of nontargeted substances

The substances experiencing the largest increasesin
the US economy increased by a total of 44 million
pounds from 1988 to 1995.

2.3 Comparison with Early Reduction Program

Another voluntary program, established under the
Clean Air Act, however, demonstrated that a sub-
stantially more stringent goal and program appears
to have deterred participants. Under the Clean Air
Act’s "Early Reduction Program™ firms were encour-
aged to voluntarily reduce their toxic air emissions
voluntarily establish a 90-95% reduction of hazard-
ous pollutants (90% for most hazardous pollutants,
95% for hazardous particulate pollutants.) The firms
were required to commit to these goals prior to the
date that the USEPA proposed Maximum Achiev-
able Control Technology standards (MACT) for
their industrial sector pursuant to the 1990 Clean Air
Act Amendments* Unlike the 33/50 program, this
program provided a specific form a regulatory relief
for firms who opted in. Companies who participated
would receive a 6-year extension for complying with
any new standardsif they met the program’ s targets.

22 INFORM, Toxics Watch B95, Hampshire Research Institute and
INFORM, Inc., NY, p. 241.

23 Personal Communication with Tom Natan.
2442 USC 7412 (i)(4).
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So, in a sense, the incentives provided here were
more substantial than under 33/50. Yet as of Sep-
tember, 1994, only 40 companies had applied and 12
were accepted pending demonstration of the actual
emission reductions. Though the total number of
potentialy eligible facilities was unknown, it was on
the order of 10,000. Of the 40 applications, 20 were
from synthetic organic chemical manufacturers who
will have to comply with the Organic Chemical In-
dustry Standards.”®

Several factors were believed to explain the low
participation in the program, according to a study by
the US General Accounting Office:

- The program required a participant company to
develop additional historical emissions data which
required significant time and personnel. (That may
be contrasted with a pre-existing TRI reporting
mandate under the 33/50 program).

- Companies were uncertain about states possibly
requiring stricter controls than the eventual fed-
eral MACT and wanted to wait and see.

- Because of delays in the promulgation of stan-
dards, industry saw little benefit in getting a 6
year extension. Why reduce now if they have
plenty of time before EPA standards would apply?

- Industry cited the costs of pollution control
equipment. Given the uncertainty of whether con-
trol requirements would be imposed, it did not
make sense to invest at ahigh level.*

The low level of response to the Early Reductions
program may be taken as a contrast to the 33/50
program. The imposition of a legal framework, with
added accounting requirements and legal implica-
tions and more advanced goals, appeared to be a
deterrent to firms joining the program. However, to
some extent this program might also have been a
victim of the 33/50 program - afar easier EPA pollu-
tion prevention program for companiesto enlist in if
they were "shopping” for aprogram to sign up for.

Another alternative program to compare is the Mas-
sachusetts Toxics Use Reduction Act, under which
industries were required by law to prepare Toxics
Use Reduction Plans? In that program waste gen-
eration was found to decline by 30% and toxic
chemical usage by 20% between 1990 and 1995.
These figures, however, were normalized for produc-
tion increases. Without normalizing the figures, the
actual outcomeis 19% and 8.2% respectively. These
figures are not easily comparable with the 33/50

% US General Accounting Office, Report to the Chairman, Environment,
Energy, and Natural Resources Subcommittee, Committee on Govern-
ment Operations, House of Representatives, ,Toxic Substances: Status
of EPA’s Efforts to Reduce Toxic Releases,” GAO/RCED-94-207, Sep-
tember, 1994.

% USGAO, op cit.
27 Massachusetts General Laws Chapter 21F.
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program figures however, because this represents a
larger universe of materias targeted, and a more
stringent definition of reduction which would have
ruled out many of the activities which were counted
as "reductions' under the 33/50 program. Beliefs
regarding toxics use reduction among Massachu-
setts industries were surveyed.® These beliefs are
likely to be shared by 33/50 companies and reflect
some of the reasons why all of the companies did
not put more of an emphasis on pollution prevention
(P2). For example, 71% believe that P2 "jeopardizes
product quality" and 52% state that P2 is "too ex-
pensive." Even though 67% believe that P2 "gener-
ates cost savings," 66% believe that P2 "improved
worker health and safety” and 27% believe that P2
"increased marketing advantages," the negative
beliefs seem to constitute an obstacle for industry to
take increased action in pollution prevention.

2.4 Conclusions

The program was environmentally effective in that it
set industry-wide goals and largely achieved them.
It seems probable that a portion of the differencein
levels of reduction between 33/50 program sub-
stances excluding ozone depleters (50% reduction)
and other TRI substances (approximately 40% -
duction) was due to the presence of the program. It
is difficult to quantify the extent of the impact on
this spread, but the targeting and publicity process
might reasonably be projected to have been an in-
ducement to a quarter to half of the difference in
spread between levels of program and nonprogram
substances - e.g. perhaps 10-15% of the total reduc-
tions achieved for the 33/50 target substances, or
about 100 million pounds of the 800 million pounds
of reduction in releases and transfers of the target
substances.

2% R, A. Parlow, ed., ,State Finds TURA Is Cost-Effective, Reduces Waste
and Use,"Massachusetts EnviroManagement Report, May 1997, p. 2.

However, examination of the program at the micro-
level also revealed:

- alikelihood that higher goals may have been pos-
sible and for more substances, and that a greater
focus on source reduction could have yielded
more beneficial action;

- a lack of accountability of individual firms to
achieve their stated goals may have both induced
participation and limited the outcomes for some
firms;

- the reduction goals were not achieved for al of
the individual substances, some of which actually
increased in releases or transfers.

Pollution prevention proponent, Joel Hirschhorn,

cites the following actions, among others, that end

up "disarming and misdirecting” pollution preven-

tion (P2):*

- replacing regulated toxic chemicals with unregu-
lated and taking credit for P2;

- removing water from wastes and taking credit for
huge waste reductions;

- using TRI data to demonstrate P2, even though
much of the data reflect pollution control actions;

- concealing changes in production volumes that
accounted for waste reductions,

- taking P2 credits for outsourcing or subcontract-
ing their most waste-intensive operations.

These criticisms are apt, at varying degrees, for the

33/50 program. Without a uniform method for quan-

tifying the results of source reduction or pollution

prevention efforts, any program will be subject to

similar criticisms of ineffectiveness.

2 R. A Parlow, ed. ,To Jumpstart P2, Hirschorn Declares It's ‘Failed’,
Massachusetts EnviroManagement Report, May 1997, p. 2-3.
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Public Participation in the Legislation of the Russian Federation

By Stephen Stec

1 The Context of Public Participation in the
Russian Federation

In the past six years, there has been a marked
improvement in official recognition of the public's
right to be heard in the formulation of environmental
policy and decisionsin the Russian Federation.

In a rather chaotic political context, it is interesting
to note that the development of environmental
protection law and practice has proceeded amost
linearly. This article gives an overview of the recent
legal development with regard to public participation
in Russia. A framework Environmental Law (No.
2060-1) was passed in 1991 and a Law on Ecological
Expertise (No. 4556) in 1995. These laws, taken
together, provide the basis for public participation in
the Russian Federation, although a number of other
laws provide supplementary opportunities for public
participation. These latter laws involve primarily
mechanisms for access to information, and include
the Law on Sanitary-Epidemiological Well-Being of
the Population”, the Law on Information, and
applicable governmental decrees. Meanwhile
substantive environmental laws have been
promulgated, which feature infrequent references to
public participation.

2 Legal Structure and Legislative Process

2.1 Constitution

The Constitution of the Russian Federation was
ratified on 12 December 1993. There have been no
major revisionsto date.

2.1.1 Basic Rights and Obligations

Right to Healthy Environment. Article 42 of the
Constitution of the Russian Federation provides:

Each individual hasthe right to a liveable envi-
ronment, reliable information on its condition
and the right to compensation for damages
caused to his health or property by offenses
against environmental law.

The right to a healthy environment is also set forth
in the Law on Environmental Protection of 19
December 1991 asfollows:

Every citizen has a right to the protection of his
or her health from adverse environmental effects
caused by commercial or other activities, acci-

* Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, No. 20/641 (19 April 1991).
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dents and manmade or natural disasters (Arti-
cle1l).

Further provisions describe the means for
safeguarding of the right, including environmental
protection measures, insurance, "granting of real
opportunities* to live in a healthy environment,
compensation for damages through judicial or
administrative decisions, and state monitoring.

Right of Expression. The Constitution guarantees
freedom of thought and speech (Article 29(1)). The
use of violence to intimidate investigative
journalists and anti-corruption crusaders has had a
chilling effect on the exercise of thisright in practice.

Right to Information. Citizens have the right to
receive, transmit, produce and disseminate
information (Constitution, Article 29(4)).
Furthermore, citizens are guaranteed the right to
seek and receive reliable information about the
condition of the environment under Article 42. The
right to obtain information concerning one's basic
rights and freedomsisfound in Articles 24 and 29 of
the Constitution. Relevant non-constitutional legal
provisions on right to information are discussed in a
subsequent section of this country report.

Right of Free Assembly. Thisright is guaranteed in
Article 31 of the Constitution. Under a Soviet-era
law that is ill in force, groups wishing to
demonstrate must apply for a permit at least ten
days in advance. This provision was previously
interpreted as an application for permission, but is
now regarded as a notice provision. Besides the ten-
day notice requirement, the rules also specify that at
least three persons over the age of eighteen years
who assume responsibility for "organizing" the
demonstration must register their full vita with the
authorities.

Right of Association. The right of association and
the freedom of activity of public associations is
guaranteed in Article 30 of the Constitution. A 1995
decree requiring public organizations to reregister
created a bureaucratic nightmare for many non-
governmental organizations, but reports of incidents
of abuse by authorities wererare.

Right of Petition. Article 33 of the Constitution
provides that citizens of the Russian Federation
have the right to petition personally and to snd
individual and collective requests to state organs
and organs of local self-government.

Government's Relationship to the Citizens The
Constitution specifies that the "repository of
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sovereignty and the sole source of power" is the
multinational citizenry of the Russian Federation
(Article 3). "Recognition, observance, and
protection of human and civil rights and freedomsis
the obligation of the state" (Article 2).

2.1.2 Right to Petition Constitutional Court for Re-
view

Article 125 of the Constitution governs the
Constitutional Court of the Russia9 Federation. The
Law on the Constitutional Court”, adopted on 12

July 1991, was superseded by the Law on the
Constitutional Court of 24 June 1994.

Review of a law or rule. The Constitutional Court of
the Russian Federation hears individual complaints
regarding violations of rights arising out of the
application of laws (Constitution, Article 125(4); see
also 1991 Law on the Constitutional Court, Article
59). In the Russian Federation, the term "law" means
any enactment adopted by the legislature, a
definition which excludes other pronouncements,
such as executive decrees, orders, and regulations.
The Constitution provides for Constitutional Court
review of matters which do not arise strictly under
"law", but, in such cases, the action must be
initiated by an organ of state power. It is currently
disputed whether such pronouncements may also
be challenged on the basis of procedura
irregularities in their promulgation. Once a law is
declared unconstitutional, further cases arising
under the law can be decided through normal
administrative channels, per the 1994 Law on the
Constitutional Court.

In a case of major significance, the plenum of the
Supreme Court of the Russian Federation (the
highest ordinary court of appeal) issued a
declaratory ruling explaining that constitutional
norms regarding human rights are direct and must
be applied by the courts.” This decision opens the
door for individuals to take complaints about
breaches of basic rightsto the ordinary courts.

Review of the action of an official. The Constitution
does not contain a specific provision for review of
rights violations by state actors, but Article 125(4)
should apply to most instances of
unconstitutionality of actions of state officials, so
long as they can be characterized as applications of
laws. Cases may be brought before the regular
courts based on Article 46 of the Constitution and
the Law on Complaints Against Actions/Inactions
and Decisions Violating the Rights and Liberties of
Citizens (27 April 1993) ("Law on Complaints").

2 Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR 1991, No. 19/621.

® No. 8,31 0ct 1995.

Under the Law on Complaints, such matters may be
brought before administrative bodies as well.

2.1.3 Other Remedies

Article 45(2) of the Constitution states that an
individual "can protect his rights and freedoms by
all means not prohibited by law". Article 46 of the
Constitution provides that citizens may use the legal
system for defending rights and freedoms. Also
notable is Article 18 which enunciates the principle
that individua rights determine the meaning,
content and application of laws and the activity of
government, and that they guarantee justice.

At the end of 1996, the Duma passed a bill on "the
human rights ombudsman (plenipotentiary)”, which
establishes a type of federation-wide human rights
ombudsman system. The Law was approved by the
Federation Council on 12 February 1997 and signed
by the President on 26 February. The human rights
ombudsmen are not envisaged under the
Constitution. But the current Law is not the first law
of itskind. The previous occupant of the position of
federal human rights commissioner was dismissed
by the Duma in March 1995. The new Law further
elaborates the powers and duties of the federal
human rights ombudsman, and in addition
establishes human rights ombudsmen as well.
Another extra-constitutional mechanism for defense
of citizens' constitutional rights is the Genera
Department for Constitutional Guarantees of
Citizens' Rights, established by presidential edict on
7 March 1996 (No. 35/3129).

2.2 Legislation and Rule-Making

2.2.1 Constitutional Provisions

Article 32 of the Constitution: "Citizens of the
Russian Federation have the right to participate in
managing state affairs both directly and through
their representatives.” Federal laws, pursuant to the
Constitution, are adopted solely by the State Duma,
a chamber of the Federal Assembly, in accordance
with the provisions regarding legislative initiative
mentioned in the next section. The second chamber
of the legidature, the Federation Council, examines
the proposed legislation and, if it does not approve,
it remands the draft to the Duma, where atwo-thirds
majority on arepeat vote is required for the proposal
to become law.

The President and constituent organs of the
executive branch (i.e. the "Government of the
Russian Federation") have the authority to enact
rules and directives which regulate a variety of
federal issues. The President may issue edicts or
directives regarding any aspect of domestic or
foreign policy, provided that such enactments do
not contravene the Constitution or federal law.

19
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While Presidential enactments are solely intended to
act interstitially with respect to federa law,
legislative inaction and inartful drafting of laws
often leave the President's orders as the primary
source of law on a given subject.

2.2.2 Right of Referendum

The public's right to participate in petition drives
and referenda is guaranteed by both the
Consgtitution and the Law on Environmenta
Protection. Article 3(3) of the Constitution declares
that the referendum is one of the supreme direct
expressions of the power of the people. The
procedure for referendum is governed by the
Russian Federation Law on Referendum in the
Russian Federation (No. 3921, 3 October 1995),
which provides that a referendum on matters of
national significance shall be held on the initiative of
no fewer than two million Russian citizens with the
right to vote, provided that no more than ten percent
come from a single subject of the Russian
Federation.

2.2.3 Public Participation Provisions in Laws

The legal procedure for preparing, passing and
publishing laws in the Russian Federation is
governed by the Law on the Legal Procedure for
Publishing and Putting Federal Constitutional Laws,
Federal Laws, and Acts of the Federal Assembly
into Effect, No. 5 (14 June 1994). The legal procedure
for preparing, passing and publishing presidential
edicts and other executive pronouncements in the
Russian Federation is governed by the Law on the
Lega Procedure for Preparing, Passing and
Publishing Presidential  Edicts, Governmental
Regulations and Acts of Other Executive Branch
Bodies (10 July 1993, as amended 27 December
1996), and the Edict of the President of the Russian
Federation on the Legal Procedure for Publishing
and Putting into Effect Acts of the President of the
Russian Federation, the Government of the Russian
Federation and Normative Acts of Federal Executive
Branch Bodies, No. 763 (No. 22/2663, 23 May 1996),
as amended on 3 August 1996. Neither of these laws
specifiesarolefor the public in lawmaking.

The Law on the Supreme Sovi et? states:

Draft laws of the Russian Federation, and the
most important issues of state life, can be sent
out for the public's comments by a ruling of the
Supreme Soviet initiated by either the Supreme
Soviet itself or one of the members of the Fed-
erative Treaty.

The Law on the Sanitary-Epidemiological Well-
Being of the Population5 providesin Article5:

4 Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, 1990, No. 26/320 (1990, amended 1992).
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Citizens personally, through their representa-
tives or through public organizations, have the
right to participate in drafting and adopting
rulings regarding the insurance of the sanitary-
epidemiological well-being of the public.

It is not clear whether the term "rulings" includes
rule-making or is meant to apply only to decision-
making.

2.3 Right-to-Know and Freedom of Information

2.3.1 Constitutional Provisions

Citizens have the right to freely seek, receive,
transmit, produce and disseminate information in
any legal way (Congtitution, Article 29(4)). The
emphasized language might serve to qualify the
right through the introduction of legal restrictions
on the manner of receiving, transmitting, producing
and disseminating information. Additionaly, citizens
are guaranteed the right to seek and receive reliable
information about the condition of the environment
under Article 42 of the Constitution. The right to
obtain information concerning one's basic rights and
freedoms is found in Articles 24 and 29 of the
Constitution.

2.3.2 Laws

There are numerous laws, regulations, and decrees
which provide broad guarantees of the public's right
to information. The Federal Law on Information,
Informatization and Information Protection, No.
8/607 (20 February 1995), provides for general
access to information. With respect to
environmental information it states, in Article 10:

It is prohibited to classify information on ...
emergency situations, environmental informa-
tion, meteorological, demographic, sanitary-
epidemiological, and other information, neces-
sary to provide for the safe functioning of set-
tlements, industrial objects, general citizens and
population safety.

As regards land use and environmental decision-
making, the Law on Environmental Protection
enumerates the basic procedural requirements and
substantive contexts in which the public can obtain
information. Articles 6 through 10 of that Law, for
example, place an obligation on central authorities,
constituent subjects of the Russian Federation,
oblasti and local governments to provide
"essential" environmental information to the public.
Article 7 of the Law, listing the obligations of the
Ministry of Envi ronment,6 does not use the qualifier,

5 Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, 1991, No. 20/641 (19 April 1991).

6 In late 1996, a Government reorganization abolished the Ministry of
Environment and established the State Committee on Environment.
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implying that this body's obligations to disseminate
information are broader.

The substantive right of access to environmental
information is found in the Law on Environmental
Protection in Articles 12 and 13. Article 12 deals with
the rights of citizens and includes the provision that
citizens have the right

to demand that the appropriate organs provide
without charge prompt, full and reliable infor-
mation about the state of the environment and
measures to protect it...

Although the Law on Environmental Protection
does not allow citizens to request information
directly from individua polluters, a part of this
deficiency is compensated by the right of citizens to
demand information directly from individua
polluters under the Law on the Sanitary-
Epidemiological Well-Being of the Population.

The Law on the Sanitary-Epidemiological Well-
Being of the Population states, at Article 5, that
citizens have the right to receive directly from
enterprises complete and timely information on the
state of the environment and public health, the
"epidemiological status', measures taken for
guaranteeing safety, and the quality of goods,
including foodstuffs and drinking water. This
provision probably cannot be used to get detailed
information about industrial processes, but only
general information about cumulative impacts of the
facility on the environment. The Law also provides a
mechanism for public organizations, but not
individuals, to get information from the state on
epidemiological and other matters, upon payment
(Article 8). Laws delineating the powers and
responsibilities of local and regional authorities also
include provisions relating to environmental
information.”

The 1995 Law on Ecologica Expertise imposes
duties upon various state bodies to provide
information at various stages of ecological expertise
proceedings. Subjects of the Russian Federation, for
example, are obliged to inform the public about
proposed and current ecological expertise
procedures within their territories and the results
thereof (Law on Ecological Expertise, Article 6). Yet,
there is no provision in the Law that requires public
notice of the instigation of a State Ecological
Expertise, while the Law does provide that, in the
case of a Public Ecological Expertise, the
organization conducting the PEE must inform the

7 Although it was unavailable at the time of writing, a recent law passed
on the basic principles of self-government superseded the law "on the
Krai and Oblast' Soviets of People's Deputies, and Krai and Oblast' Ad-
ministration" of 5 March 1992 and the law "on Local Government in the
RSFSR" of 6 July 1991. These laws placed a duty upon executive
agencies at the raion level to inform the public about environmental
conditions. Itis unclear whether the new law retained such provisions.

public of the instigation of the procedure. Observers
have noted that, in practice, the failure to specify the
manner of notice and place time limits on the posting
of notice for proposed and current ecological
expertise procedures has caused difficulties for the
public. The "specia authority for ecological
expertise® (either the State Committee of
Environmental Protection of the Russian Federation
or its regional bodies at the level of the subjects of
the Russian Federation) has the duty to disclose to
public organizations conducting a public ecological
expertise the documentation upon which the
ecological expertise is to be based, and is also
required to provide to those members of the public
who made comments during the course of the
ecological expertise a response to their comments
and information about the conclusion of the
ecological expertise (Articles 7(3), 8(3)).

Furthermore, under Article 19 of the same Law,
citizens and public organizations have the right to
receive information about the results of a state
ecological expertise from the special authorities in
the field of ecological expertise who organized the
procedure. Again, observers have complained that
the provisions as to manner and timing are not as
clear here as those in other laws, such as the
regulations on licensing mineral use discussed in
the following paragraph. Public organizations that
carry out a public ecological expertise are also
obliged to inform the public about itsinstigation and
itsresults (Article 24).

Specific environmental laws may provide additional
infformation rights. A typical example is the
Regulations on Licensing Minera Uses, which
require the publication in federal and local
newspapers of proposals to grant mining licenses
during an interval of three to six months prior to the
granting of the license. Moreover, Article 11.12 of
the Regulations provides:;

The Committee on Geology of the Russian Fed-
eration and its local bodies must publish the
following information: the list of the enterprises
that were competing to get the licenses; the list
of enterprises that got the licenses; terms of the
licenses. Thisinformation must be published not
later than thirty days after the decisions regard-
ing issuance of the permits are made.

Access to information may be limited by the Law on
State Secrets of 21 July 1993, which provides that
classifying information as state secrets must be
made by authorized persons according to an
exhaustive list (Articles 5, 9). Further definition of
such potential information was provided by the 1995
Edict of the President of the Russian Federation on

8 Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, 1992, No. 33/1917 (15 July 1992).
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Defining the List of Information that Should be
Respected as Classified” Those persons who can
declare information to be a state secret include
ministers and other high officials. Information which
is excluded from being designated a state secret
includes information on emergency situations,
catastrophes threatening to the safety and health of
the population, their consequences, and also natural
disasters, their official prognosis and consequences,
as well as information "on the state of environment,
health, sanitary data, demography, education,
culture, agriculture..." (Law on State Secrets, Article
7). In general, classification of secrecy terminates
after thirty years (Article 13(4)). Determinations of
secrecy are subject to appeal under Articles 7 and
15.

Rules on claiming commercia confidentiality also
exclude certain important categories from its scope.
Information on environmental pollution, worker
safety, dangerous products, violations of laws or
damages connected with any of the above cannot
be declared a commercial secret (see Government
Resolution on the List of Information Which Cannot
be Deemed Commercial Secrets, Par. 2).

2.3.3 Reporting Requirements

The national system of unified environmental
monitoring was established by Decree of the
Government of the Russian Federation No. 1229 (24
November 1993). Various governmental bodies are
authorized under this decree to require the
disclosure of broad categories of information. In
addition, the system of environmental permitting in
place since 1990, State Standard N 17.0.0.04-90
("Ecological Passport of the Industrial Enterprise"),
requires enterprises to provide full and timely
environmental information and evaluation of
possible impacts to the relevant licensing agency.
Furthermore, the Law on the Sanitary-
Epidemiological Well-Being of the Population
requires enterprises to report details regarding the
impacts of their activities on heath and the
environment to officials. Some information may be
directly accessible to the public through Article 5 of
the Law, discussed above. Other, more specific
information about a particular facility can be gotten
indirectly from authorities through use of the
provision that alows public organizations to get
information from the state on epidemiological and
other matters, upon payment.

2.3.4 Remedies

The primary forms of relief granted in proceedings
predicated on the right to information tend to be
injunctive or declaratory in nature. For example, the

® No. 49/4775 (30 November 1995).
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Law on Environmental Protection grants the public
the right to seek repeal of any decision improperly
reached; the Law on Complaints provides for the
nullification of any acts or decisionsin breach of an
officia's duty. Under the latter Law, the citizen bears
the burden of proving a right or interest, but the
official bears the burden of proving his actions were
consistent with applicable law. Generally speaking,
the Law on Environmental Protection requires, in
order for compensatory damages to be awarded, a
direct invasion of a property or health interest
arising out of the withholding of information as
claimed. However, this standard seems to be relaxed
in case of the SEA requirement, where there is no
mention of physical injury as a condition precedent
to the reporter's liability for an inaccurate
assessment.

The Law on the Sanitary-Epidemiologicad Well-
Being of the Population requires enterprises to
guarantee public access to information (Article 9).
Administrative and judicia appeals are aso
available for organizations which seek to challenge
the failure of state agencies to provide information
(Article 10). This Law demonstrates, however, that
administrative and other appeals do not always
result in a stay of the underlying decision (see
Article 10(3)).

Special considerations apply in cases of nuclear
energy, environmental emergency, or imminent or
substantial threat to health or public safety. The
Law on Nuclear Energy (21 November 1995)
provides for administrative or criminal liability for
officials who refuse to disclose information or give
false information concerning nuclear safety (Article
61). The Criminal Code (in force from 1 January 1997)
has significantly broadened the scope of such
provisions by applying general administrative and
crimina liability to failure to disclose information or
giving false information in any case resulting in
significant harm.

3 Legal Process
3.1 Administrative and Civil Law and Procedure

3.1.1 Standing in Administrative Actions (Legal
Interest)

The Russian Federation employs a system of
administration of justice that distinguishes between
individuals as state subjects and organizations
which have access to a special set of procedures
and institutions primarily for economic disputes
under the Arbitration Procedure Code. Individuals
must generally appeal directly to an administrative
authority, which maintains a dossier on the case, or
to a civil court. Individuals cannot participate in
their individual capacity in Arbitration proceedings,
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and if a case before the Arbitration Court comes to
involve an individual as a party, it is generaly
transmitted to the civil courts. Public organizations
may represent the interests of injured persons
before the Arbitration Court, however. A recent
letter of the Supreme Arbitration Court construing
its judicial cognizance under the Law on
Environmental Protection provides:

... the courts of arbitration shall dispose of dis-
putes on the compensation of the harm inflicted
by enterprises, institutions, organizations, and
entrepreneurs... in suits by ecological and non-
governmental associations for compensation of
injury to the health and damage to the property
of private citizens...

By implication, other disputes, such as those
involving injunctive relief or declarations of rights,
might be subject to committee or ministerial review
at the regional or federal level before such matters
would be dligible, if at al, for court consideration.
Such an obstacle presumably would be overcome by
joinder of a compensatory claim to a primarily non-
monetary cause of action. The conferral of open
standing in Arbitration procedure does not prevent
public organizations from pursuing remedies
through ordinary administrative proceedings.

Initiating Administrative Actions The Arbitration
Procedure Code (Article 22.2), establishes open
standing for public organizations whereby such
organizations may initiate proceedings to invalidate
acts of authorities which violate citizen rights and
are not in compliance with applicable law.
Regardless of whether complaints against the
actions of officials are brought by individuals or by
public organizations as representatives of public
rights and interests, complaints which may be the
basis of court proceedings under Article 46 of the
Constitution may aso be brought before
administrative authorities.

3.1.2 Challenging Inaction of Officials (Failure of
Duty)

Inaction of officials where a duty arises may be
covered by provisions alowing for citizen
complaints against wrongful actions of officials,
such as those contemplated under Article 46 of the
Constitution. The tradition of statutory and de facto
immunity enjoyed by state actors during the Soviet
era has clearly eroded, giving way to awide array of
possibilities for liability on the part of officials. The
Congtitution provides for appeal to the courts
regarding the actions, decisions, or inaction of
officials. Administrative responsibility is further
elaborated in a Code on Administrative Violations.
In 1995, the Law on Complaints was amended
specifically to include omission or failure of duty
among grounds for suit. In practice, however, the

lawmakers and the courts still seem to prefer that
there be an affirmative act or decision upon which
liability may be hung, according to legal experts.

3.1.3 Recourse for Aggrieved Parties

Article 84 of the Law on Environmental Protection
makes provision for administrative liability of
institutions, enterprises, officials, and individuals
who commit one or more of the violations
enumerated in that Article. The Article clearly states
that the levying of afine has no preclusive effect on
any action for compensatory damages sought from
the transgressing party.

Reconsideration. The Law on Environmental
Protection makes no express stipulation for
reconsideration by an administrative body of its
decisions. The Law, in its provisions regarding
appeals of administrative adjudication, focuses on
the availability of judicial appeal. While no formal
procedure for reconsideration is specified, the Law
does not purport to curtail a citizen's right to
informal request and petition for a rehearing. Given
the rather short time frames for administrative and
judicial appeals, however, the efficacy of requests
for reconsideration must be questioned. This
perhaps explains the relative scarcity of such
requestsin practice.

Administrative Appeal. As a general rule of
administrative law, complaints to administrative
agencies should be considered within ten days.
Complaints which may be the basis of court
proceedings under Article 46 of the Constitution
may also be brought before higher administrative
authorities, at the option of the citizen. The Law on
Environmental Protection does not chart a concrete
course for administrative appeals, but rather
highlights the option of recourse to the courts. The
conferral of open standing to public organizationsin
arbitration procedure also allows them to pursue
remedies through administrative proceedings.

According to traditional notions of state
administration, parties dissatisfied with the results
of an administrative proceeding create a file by
writing letters of complaint to higher governmental
authorities. In such cases, the usual procedureisfor
documentation to be collected and for the file to
pass from office to office, accumulating opinion
letters from various authorities until a fina
consensusis reached.

Judicial Review of Final Administrative Decisions
Article 46 of the Constitution provides that "[e]ach
person is entitled to judicial protection of his rights
and freedoms" and further provides that decisions
and actions or inactions of bodies of authoritiesand
public organizations can be contested in court.
Administrative action or inaction, including
administrative appeals, can be reviewed in a civil
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court, in the case of citizens, or an arbitration court,
in the case d public organizations. In addition to
final administrative decisions, acts or inactions of
officials contravening the law may also be subject to
judicial review. Complaints must be filed within three
months of the time the person is aware of the
agency action, or within one month of the final

administrative decision on appeal. The court must
examine the complaint within thirty days. Once the
complaint is accepted, the complainant has the right
to request a stay of the execution of the
administrative act that is the subject of the
complaint.

Under the Code of Civil Procedure (Article 24), a
final court decision may be appealed by an
aggrieved citizen within ten days. Courts do not
have discretion to refuse an appeal. The Russian
Federation has a threetier court system. The
Supreme Court, as described by the Constitution, is
intended to serve as the highest instance for all civil,
criminal, and administrative cases, except for cases
in the system of arbitration courts, where ultimate
appeal isto the High Arbitration Court.

3.2 Public Participation in Environmental Protection
Laws

The framework environmental law in the Russian
Federation is the Law on Environmental Protection
of 19 December 1991. This Law includes provisions
for the guarantee of the right to a liveable
environment. Of equal importance is the Law on
Sanitary and Epidemiologica Well-Being of the
Population, which actually predates the Law on
Environmental Protection by eight months and often
provides more detail concerning substantive
guarantees for the right to aliveable environment.

3.2.1 Principle of Public Participation

The primary enunciation of the principle of public
participation in environmental decision-making is
found in the Law on Environmental Protection. The
Law affords awide array of opportunities for citizen
action by making provision for, among other things,
individual and NGO participation in monitoring and
enforcement.

In Article 3, the Law states that one of the principles
of environmental protectionis:

openness about [ environmental protection] and
close ties to public organizations and the gen-
eral public in regard to environmental protec-
tion tasks...

Articles 12 through 14 address the rights of citizens
and public environmental organizations and state
guarantees of such rights. Among the rights of
citizens are to establish public environmental
protection associations, to take part in meetings and
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demonstrations, petition drives or referenda, to
express their opinion, to write letters, complaints and
statements, to demand "prompt, full and reliable"
information about the environment and measures to
protect it, to demand before courts and
administrative bodies the rescission of a decision to
suspend or terminate activities,lo to appea to
procurators  against criminal  environmental
violations, and to seek compensation for
environmental damages (Article 12).

Public environmental organizations, which are
environmental associations and other public
associations  which  perform  environmental
functions, have the right, inter alia, to develop
public participation programs, to nominate
representatives for state ecological expertise
procedures. State executive bodies are obliged to
render assistance to the public in the exercise of
their rights and duties and to take necessary steps
to carry out the public's suggestions and demands
(Article 14).

3.2.2 Biosphere Reflection

The Law on Environmental Protection requires what
is caled a State Ecologica Expertise ("SEE")
"...preceding the making of a commercial decision,
whose implementation could have an adverse effect
on the environment" (Article 36). While the Law
directs that such studies "... should involve broad
publicity and public input" (Article 35(2)), specific,
irrefutable guarantees of the public's right to
participate are entirely lacking. The statute
envisions primarily two methods of public input into
environmental decision-making: 1) through the right
of public organizations to nominate representatives
for participation in the official state expertise; and 2)
through the right to conduct an independent public
ecological expertise which may become legaly
binding following confirmation of its conclusions by
the appropriate state organ (Article 39). The Law
|eaves many questions unresolved, however. First, it
contains no provision as to how, if at all,
recommendations and studies contributed by the
public are to receive comprehensive consideration
by the relevant state organs. Nor does the State
Ecological Expertise (SEE) requirement found in the
Law on Environmental Protection define the extent
of acess the public should have in the expertise
process, or address the level of deference which
must be given to citizen comment.

10 Note that the language is somewhat different from that pertaining to the
rights of environmental associations, see following paragraph, which
may demand before courts and administrative bodies the rescission of
decisions sanctioning environmentally harmful activities and to demand
suspension or termination of those activities. There is some debate as
to whether this difference was intentional, or due to a drafting error.
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The President presented a Law on Ecological
Expertise to the legislature in 1995. This law was
accepted by the State Duma on 19 July 1995,
approved by the Federation Council on 15
November of the same year, and was signed into law
by the President on 30 November 1995. It applies
retroactively to those projects that were initiated
before the law came into force and that received a
positive expert conclusion where there have been
any deviations from the strict terms of the prior
approval (Articles 11, 12).

As lex specialis, it prevails over the earlier, more
general Law on Environmental Protection with
respect to the conducting of the SEE.

Chapter |1V of the Law on Ecological Expertise relates
to the rights of citizens and public organizations
(unions) in the area of ecological expertise and the
public ecological expertise. Article 19 sets forth the
rights of citizens and public organizations (unions)
in the area of ecological expertise asfollows:

Citizens and public organizations in the area of
EE have theright:

- to advance proposals about conducting a PEE in
accordance with the present Federal Law con-
cerning household and other activity, the reali-
zation of which can affect the environmental in-
terests of the population that lives on the respec-
tiveterritory;

- to submit in written form to the specially author-
ized state bodies in the area of EE, argumented
proposals by ecological experts on a proposed
household or other activity;

- to get information about the results of state EE
concerning the concrete objects of EE from the
specially authorized state bodies in the area of
EE which organized the conducting of the exper-
tise;

- to perform other actionsin the area of EE that do
not contradict the legislation of the Russian Fed-
eration.

The public ecological expertise is a full ecological
expertise procedure undertaken paralel to the
official state ecological expertise and may be carried
out for all activities that may be the subject of a
state ecological expertise except for those involving
state, commercial or other secrets protected by law
(Article 21). Expenses for a public ecologica
expertise are defrayed by the public organization
that conducts it, with possible assistance from
public ecological funds, voluntary donations, and
local government funds (Article 29).

A public organization conducting a public
ecological expertise gains the status of a participant
through its representatives in the meetings of the
expert commission of the state ecological expertise,
and gains the right to receive complete

documentation on the proposed activity and to
examine the order of the authority establishing the
terms of reference of the state ecological expertise
(Article 22(3)).

In the unlikely event that a public organization
musters the resources to conduct afull-scale parallel
ecological expertise that is of a quality sufficient to
be certified by the special authority for ecological
expertise in lieu of its own state ecological expertise,
the public ecological expertise hasthe legal effect of
a negative decision on the proposed activity going
forward (Article 25). This decision can be appealed
by the project proponent (Article 26). Furthermore,
those experts and organizers who took part in the
public ecological expertise become exposed to civil,
criminal or administrative liability as if they were
state experts (see Articles 25(3), 30-34; Law on
Environmental Protection, Article 39(2)).

Predating the Law on Ecologica Expertise were
regulations on "environmental impact assessment"
(known by its Russian acronym, OVOS) issued by
the Ministry of Environmental Protection and
Natural Resources of the Russian Federation (now
the State Committee for Environmental Protection
and the Ministry of Natural Resources) on 18 July
1994 (Order N0.222). This set of regulations requires
public organizations to assist the proponent in
conducting public hearings and discussions of
proposed activities (Par.5). Through public hearings,
the proponent is required to inform the public about
the proposal, disclose all probable adverse effects of
its implementation, and examine reasonable
aternatives for prevention of adverse effects
(Par.5.2). The existence of arule on OVOS reflects a
persisting contentious theoretical debate on the
proper means to achieve biosphere reflection. While
the legislators promote ecological expertise, some
groups within the Ministry tend to favor OVOS. In
practice, OVOS plays a substantial role in providing
opportunities for public participation in Russia,
notwithstanding the fact that its statutory basis is
skimpier.

3.2.3 Environmental Permitting

Decisions for siting enterprises, installations and
other facilities are made based on the findings of a
state ecological expertise. However, the Law on
Environmental Protection provides in addition that,
"if necessary, decisions as to the siting of facilities
which affect the public's environmental interests will
be based on the outcome of a discussion or
referendum” (Article 41(2) (emphasis supplied)).
Similar provisions apply to the approval of projects
during the "technical and economic justification”
phase, at which time a public ecological expertise
may be required (see Article 42(2)). Yet, no specia
provisions of this kind apply to permissions for
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building, reconstruction, start-up or operation of
enterprises, installations and other facilities (see
Articles 43-45). Particular activities may also be
governed by special laws, such as the Forest Code,
Water Code, etc.

The sections of the Law on Environmental
Protection concerning the issuance of permits for
"comprehensive natural resource utilization" require
that relevant licensing agreements specify the use
intended, the environmental conditions under which
use is permitted, and the consequences (e.g., fines,
damages, criminal liability, etc.) of failure to abide by
those conditions. Such agreements are concluded
between the user and the "duly authorized state
organs of the Russian Federation”, which set the
maximum permissible resource use and pollution
standards.

Other environment-related laws have provisions
relating to public information during licensing
procedures. The Regulations on Licensing Mineral
Usell, for example, require the publication in federal
and local newspapers of proposals to grant mining
licenses over an interval of three to six months prior
to the granting of the license.

3.2.4 Citizen Enforcement, Monitoring and Inspec-
tion Rights

Article 12 of the Law on Environmental Protection
provides that citizens have the right to appeal to the
procuracy against any violation of environmental
laws. Article 13 provides that environmental
associations may complain against acts or
omissions of public officials.

Under Article 72(1) of the Law on Environmental
Protection:

Public environmental monitoring is performed
by Russian Federation trade unions and other
public associations, labor collectives and citi-
zens, and has as its goal verification of compli-
ance with the present Law by ministries and
agencies, enterprises, institutions and organiza-
tions (regardless of their form of ownership or
subordination), officials and private citizens.

The institution of public control is currently being
studied by the Ministry, which is considering
bringing back this Soviet-era mechanism for use in
various enforcement and protection contexts.

3.2.5 Liability

The Law on Ecological Expertise establishes a
liability scheme for contraventions of its provisions.
Persons may be administratively, civilly or criminally
liable. The proponent d a project may be liable,

1 Vedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, 1992, No. 33/1917 (15 July 1992).
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inter alia, for "lapses in presenting the necessary
materials, information and data to the ... public
organizations which organize and conduct a public
ecological expertise” (Article 30-1(5)). Authorities
and commissioners may be liable, inter alia, for
failure to adequately take into account public
comments and the result of the public ecological
expertise (Article 30-11(6)). Experts may be ligble if
they conceal from the public organization
conducting an ecological expertise their conflict of
interest with respect to the ecological expertise
(Article 30-111(4)). Authorities may also be liable for
approving a public ecological expertise applied for
by an organization not entitled to do so (Article 30-
IV(3)), and for illegally refusing to grant a proper
application for a public ecological expertise (Article
301V (5)).

Violations normally entail administrative liability, but
may entail criminal liability if they result in serious
direct or indirect harm to the environment or other
interests (Articles 31-32). In addition, persons
damaged by the violations charged to authorities
and experts can receive compensation under Article
33 and the Civil Code. Moreover, where a person is
damaged through the manner of application of the
Law on Ecological Expertise by authorities, project
proponents or other interested persons, he may
receive compensation from the state pursuant to
Russian Federation legislation (Article 34).

The Law on Environmental Protection contains
similar  provisions (See  Articles  81-91).
Administrative fines, for example, may apply in a
case of

provision of untimely or distorted information,
or refusal to provide timely, full and reliable
information regarding the state of the environ-
ment and the radiation situation (Article
84(1)).

Compensation for general environmental damages is
required under Article 86, and the following article
allows arbitral tribunals to order restoration of the
environment in addition to or in lieu of monetary
damages, with the consent of the parties. Cases for
compensation for damages to individuals shall be
determined in acivil court proceeding (Article 89).

3.2.6 Remedies

The remedies available vary according to the source
of impairment of theinterest protected by federal law
or the Constitution. The Constitution (Article 46(2)),
provides that decisions and actions or inactions of
bodies of authority and public organizations can
be appealed in court. If the application of alocal law
violates a federal right, or if a federa law impinges
on a constitutional right, the Constitutional Couirt,
upon an individual's complaint, may limit the
application of the law under consideration. If an
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official, organization, or individua violates an
environmental or land-use statute, potential
remedies, according to the Law on Environmental
Protection, include compensatory and punitive
damages, declaratory and injunctive relief, and
criminal or administrative sanctions. Moreover, the
Law on Complaints is available where the actions or
decisions of an official have violated a citizen's
rights. This Law provides for monetary damages,
injunctive relief, and nullification of the violative
decisions or activities.

Article 14 of the Law on Environmental Protection
providesin pertinent part:

Officials and private citizens who hinder the ex-
ercise of the environmental rights and duties
stemming from the RSFSR Constitution and the
present law by public associations and individ-
ual citizens may be prosecuted in accordance
with the laws of the Russian Federation and its
constituent republics.

Among the rights of the citizens and public
organizations contained in Articles 12 and 13 of the
Law on Environmental Protection are the rights to
demand that

decisions permitting the siting, planning, con-
struction, rebuilding or operation of environ-
mentally harmful facilities be rescinded either
by administrative means or by court order, and
to demand restriction, suspension or termina-
tion of the operations of enterprises and other
facilities which have a negative effect on the en-
vironment and on human health...

Citizens pursue such claims through administrative
and civil channels. Public organizations have the
option of taking a case to the arbitration court
system, which is available only to registered
organizations. In addition to possibilities for
securing compensation for environmental harm,
citizens and organizations have a separate cause of
action to demand cessation of environmentally
harmful activities that are damaging the health and

property of citizens, the economy and the
environment (Article 91(1)).
Article 10 of the Law on the Sanitary-

Epidemiological Well-Being of the Population
provides that citizens may complain to higher
authorities within one month after an environmental
law violation occurs, with possibility for judicial
appeal. This may be superseded by a general
provision in the new Civil Code allowing for athree-
month time period.

The Law on Complaints affords primarily declaratory
and injunctive relief from unlawful actions and
decisions of officials and government organizations
(Article 1). Monetary damages are also potentially
available (Article 7). The statute provides that the

courts may examine any grievance relating to official
actions or decisions, except where "...a different
procedure is envisaged by legislation." Neither the
Law on Environmental Protection nor other land-use
laws place any direct restrictions on access to the
courts for purposes of the Law on Complaints.
Although there has been an almost 75% plaintiff-
success rate in all matters arising under this statute,
there is astonishingly little record of the statute's
application to environmental matters.

3.3 Public Participation through Other Laws

The Land Code™? provides in Article 28, in pertinent
part:

Local administrations shall inform the public of
the possibility of granting therightsto a certain
piece of land to a facility if its activity concerns
the public's interests. Local administration
shall determine the public's opinion through
local referenda, meetings, etc. ...

Citizens, public organizations, associations and
bodies of public self-government have the right
to participate in discussing the issues of grant-
ing the rights to the land from the standpoint of
the public'sinterests.

4 Priorities for Development of Law and Prac-
tice

There is no shortage of legislation and rules
applicable to public participation in environmental
protection in the Russian Federation. The large
number of applicable legal rules do occasion
confusion and possible inconsistency, however. A
major shortcoming of some laws is an overly
theoretical tilt, reflected in alack of depth in terms of
specific provisions establishing regimes for
implementation and enforcement. A typical example
is the failure of the Law on Ecological Expertise to
specify the manner and timing to be followed by
subjects of the Russian Federation in notifying the
public as to proposed and ongoing state ecological
expertise proceedings. Some shortcomings of this
type may be addressed by rules of a normative
character adopted at the level of government,
ministry, or below, but insofar as that thisisthe case
the chances for inconsistency and confusion are
multiplied.

Thisarticle is an edited, abbreviated version of the
Russian country report in the forthcoming publica-
tion of Review of Central and East European Law,
volume 23, no. 56. In addition to the complete
Russian country report this special issue also con-
tains country reports of Armenia, Belarus, Georgia,

12 VVedomosti S"ezda Narodnykh Deputatov RSFSR i Verkhovnogo Soveta
RSFSR, 1991, No. 22/768 (25 April 1995).
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Moldova, and Ukraine. The Review of Central and
East European Law is a publication of the Institute
of Eag European Law and Russian Studies, Leiden
University Faculty of Law, P.O. Box 9521, 2300 RA
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CURRENT AFFAIRS

The "Seveso II" Directive and the
Major Accident Hazards Bureau

By Neil Mitchison and Christian Kirchsteiger

Introduction

In December 1996 the Council of the European Un-
ion passed a Directive (Directive 96/82/EC") on the
control of major accident hazards, known as the
"Seveso I1" Directive. This represented a fundamen-
tal revision of the "Seveso" Directive (82/501/EEC
on the major-accident hazards of certain industrial
activities)’ - now known as " Seveso |".

This article looks briefly at the reasons behind both
Directives, and describesin more detail the activities
of the Major Accident Hazards Bureau of the Euro-
pean Commission, a Bureau set up as part of the
Commission’s Joint Research Centre to offer the
scientific and technical support needed for the for-
mulation and implementation of EU policy for the
control of major accident hazards.

Firstly, a note about the scope of the Directives:
they deal only with major accident hazards arising
from the presence of hazardous substances in fixed
plants, and exclude hazards arising from nuclear,
military, and mining activities. In other words, the
Directives essentially cover chemical and petro-
chemical plants, along with certain large-scale users
and distributors of their products. The activities of
the Bureau are correspondingly primarily concen-
trated in these technical areas.

Why the Seveso Directives?

Seveso |

Major accidents in the chemical industry have oc-
curred world-wide. Increasing industrialisation after
the Second World War also led to a significant in-
crease of accidents involving dangerous sub-
stances. During the four decades following the Sec-
ond World War, there were over 100 reported major
incidents world-wide, involving toxic clouds which
led to the loss of some 360 lives and major physical
and environmental damage.

In Europe, in the 1970s two major accidents in par-
ticular prompted the adoption of legislation aimed at
the prevention and control of such accidents.

The Flixborough accident in the United Kingdom in
1974 was a particularly spectacular example. A huge
vapour cloud explosion and fire resulted in 28 fatali-
ties, many injuries both on and off-site, and the
complete destruction of the industrial site. It also
had a domino effect on other industrial activity in
the area, causing the loss of coolant at a nearby
steel works which could have led to afurther serious
accident.

The Seveso accident happened in 1976 at achemical
plant manufacturing pesticides and herbicides. A
dense vapour cloud containing tetrachlorodiben-
zoparadioxin (TCDD) was released from a reactor
used for the production of trichlorophenol. Com-
monly known as dioxin, this was a poisonous and
carcinogenic by-product of an uncontrolled exo-
thermic reaction. Although no immediate fatalities
were reported, kilogram quantities of a substance
lethal to man even in microgram doses were widely
dispersed which resulted in an immediate contamina-
tion of some ten square miles of land and vegeta-
tion. More than 600 people had to be evacuated
from their homes.

The reflection prompted by the Seveso accident led
to a proposal for a Directive to ensure that public
authorities in all the Member States were notified of
operations which involved hazardous substances
and which could lead to a major accident. After

amost three years of negotiations in the Council

and the European Parliament, the " Seveso” Directive
(now "Seveso I") was adopted in 1982.

Seveso |l

But accidents continued to happen - indeed to date
over 300 major accidents have been reported to the
EC’ s MARS database (see below). In the light of the
severe accidents at the Union Carbide factory at
Bhopal, India (1984) where a leak of methyl isocy-
anate caused more than 2500 deaths and at the San-
doz warehouse in Basel, Switzerland (1986) where
fire-fighting water contaminated with mercury, a-
ganophosphate pesticides and other chemicals
caused massive pollution of the Rhine and the death
of half a million fish, the SEVESO | Directive was
amended twice, in 1987 by Directive 87/216/EEC® and
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in 1988 by Directive 88/610/EEC. Both amendments
aimed at broadening the scope of the Directive, in
particular to include the storage as well as process-
ing of dangerous substances; the second amend-
ment also ensured that information was supplied
automatically to members of the public liable to be
affected by an accident.

The original SEVESO | Directive caled for a review
of its scope by the Commission by 1986. Moreover,
both the Member States and the European Parlia-
ment had called for ageneral review of the SEVESO |
Directive to include, amongst others, a widening of
its scope and better risk and accident management.

A review was therefore carried out and a proposal
for a new Directive was presented to the Council
and the European Parliament by the Commission in
1994 (COM 4 (94) final). It was this proposa which,
after consideration and modification by Parliament
and Council, became the Council Directive 96/82/EC.

Principal changes in Seveso Il

In many technical areas, the Seveso Il Directive
takes a different approach from its predecessor.
Among these, of particular importance are;

- the scope of the Directive is widened and simpli-
fied, with no distinction between production and
storage;

- the list of named substances has been substan-
tially shortened, with most substances now
treated in terms of their classification;

- a safety management system is now required for
the larger sites;

- emergency response plans must be tested;

- major accident hazards must be taken into account
in Member States' land-use planning policies;

- there are formal requirements on Member States
inspection systems;

- there is a definition of what is a "major accident"
to be reported to the Commission;

- safety reports and other information received
under the Directive are available to the public
(with certain exceptions for confidential matters).

Major Accident Hazards Bureau (MAHB)

As noted above, the MAHB’ sremit isto provide the
technical and scientific support needed for the for-
mulation and successful implementation of EU pol-
icy for the control of major hazards. This support is
supplied in the first instance to DG XI of the Euro-
pean Commission (the policy branch responsible for
the Seveso Directives), and through and by agree-
ment with DG XI to the national authorities in the
Member States.

Specific tasks of the MAHB include:
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- managing the Major Accident Reporting System
(MARS) database;

- managing the Community Documentation Centre
on Industrial Risk (CDCIR);

- providing technical and scientific support for
Technical Working Groups studying various &-
pects of the control of major accident hazards;

- undertaking specific tasks of information dissemi-
nation, including organising semi nars with the Na-
tional Authorities on relevant topics in the area of
industrial risk.

In addition to books and papers available through

the CDCIR, the MAHB has a WWW page - URL:

http://mtrlsl.jrc.it:80/mahb/ - where a lot of informa-

tion is available, including copies of the Seveso I

Directive for downloading in several languages, and

contact points for more detailed information.

Major Accident Reporting System (MARS)

Under both Seveso Directives, Member State ra-
tional authorities are required to notify major acci-
dents to the Commission. They may also notify
other accidents and incidents (whether or not these
have occurred on "Seveso" sites) which are of inter-
est and from which lessons can be learnt for the
prevention of future accidents. These notifications
(which, under the terms of the Seveso | Directive,
are confidential to the Commission and the Member
State authorities) are entered into the MARS data-
base.

The database is used both to prepare regular sum
maries of accidents notified for the Committee of
"Seveso" Directive Competent Authorities (CCA),
and to prepare occasional specific studies of les-
sons learnt from accidents, both for the CCA and for
the general public. These studies and analyses have
provided the basis for several initiatives, such asthe
explicit inclusion of Safety Management Systems
and the criteria for accident notification mentioned
below inthe new Seveso |1 Directive.

At the end of 1997, the system held information on
310 accidents and incidents. Fig.1 shows the
growth over time of the MARS database. All the
accidents reported involve hazardous substances,
and although they come from a wide range of indus-
tries, four of the 23 categories in the industrial clas-
sification used represent 80% of the accidents.
These four are (in decreasing order): general chemi-
cals; petrochemicals; pesticides and pharmaceuti-
cals; and storage and distribution (including LPG).
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Fig.1l: MARS database - number of accidents re-
ported

The MAHB aready makes available information
drawn from MARS, both in the form of papers and
books (the latest book being K. Rasmussen: The
Experience with the Major Accident Reporting
System from 1984 to 1993, EUR 16341 EN, 1996),
and on-line through the WWW (see above). How-
ever it is clear that the Seveso |1 Directive will bring
in significant changes to the mode of operation of
MARS. On the one hand, the changed attitude to
public information will require significantly more
information in MARS to be available to the public,
and on the other hand the clear definition of what is
amajor accident can be expected to lead to a signifi-
cant increase in the number of notifications. For
these reasons, it was decided in 1996 to build a new
information exchange system, "MARS 3.0".

MARS 3.0 consists of a distributed data logging
system running on an MSWindows platform (CA-
specific local databases), supported by a central
UNIX-based data management system (MAHB'’s
central database), which reaches the required effi-
ciency with the help of a relational database man-
agement system. This concept ensures the manage-
ment of large and complex data sets, consisting of
data of several different object classes. On this ba-
sis, complex queries, including hypertext retrieval
and cluster analysis, are now possible.

During 1996 and early 1997, the new system was
built, delivered and tested. It is now working both at
the MAHB and in the Member State Authorities. A
sample screen from the loca CA version of
MARS3.0isshowninFig. 2.

= Microsoft Access

File Edit_Window Help

‘ MARS 3.0 Accident Analysis - OCCURRENCE M =
| ARt e [ report A WOCCURRENCE;
countny: |4l ident key: [1301_001_01

2 Dangerous Substances
} [ a)total establishment inventory (pleass Use )

I Identification

CAS number [ identity [Liquefied extiemely flammable gases fincluding LPG ) and n

ides

i
[Ciquefied extremely flammable gases fncluding LPG] 2

| (JRecord1 [of 3 QI
Break + Exit [ Report Profile | [ FullReport>> | I
Fomn Wiew FITR T L

Fig. 2: Sample Screen of the DOS-part of MARS 3.0

Further work is being carried out by developing and
using advanced data analysis tools which will en-
able patterns and trends within MARS data to be
identified and analysed. A forthcoming issue of the
Journal of Loss Prevention (ed. C. Kirchsteiger) will
describe much of thiswork in detail.

Community Documentation Centre on Industrial
Risk (CDCIR)

The Community Documentation Centre on Industrial
Risk (CDCIR) offers a hibliographic and scientific
environment which facilitates exchange of informa-
tion between Member State authorities and other
interested parties on the control of major hazards.

At the end of 1997, the CDCIR contained over 2600
reviewed documents that were issued by govern-
mental institutions, industry and research institutes.
Many of these documents are not easily found
elsewhere, because they were not published in the
conventional manner, ("grey literature": this can
include company reports, accident descriptions,
codes of practice, safety reports, methodologies,
etc.). The CDCIR's bibliographic data include docu-
ment-related data fields, e.g. title, original title, year
of publication, source, availability, keywords, and
abstract.

For several years now, the CDCIR has been publish-
ing Bulletins (no. 12 was published in late 1997)
holding the bibliographic data on recent acquisi-
tions. At the end of 1997 a CD-ROM holding a con-
solidated set of bibliographic data, along with a
search engine to facilitate enquiries, was prepared
and put on sale. Those interested in receiving the
Bulletin (free of charge) or in buying the CD-ROM
($350) should contact Claudio Carnevali
(fax: +39.332.789007; postal address: TP 670, CCR,
Ispra(Va), 21020 Italy.
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Technical Working Groups

Technical Working Groups (TWGSs) have been set
up by DG XI of the European Commission in consul-
tation with MAHB to provide aforum for discussion
and comparison of national approaches to various
aspects of the Seveso Directives, in particular topics
which have been introduced for the first time in the
Seveso || Directive.

In most cases the TWGs include, in addition to
representatives from the National Authorities, mem-
bers from other interested parties, in particular in-
dustrial groupings, either those of the chemical or
petrochemical industry in genera (e.g. CEFIC) or
those specifically concerned with safety or envi-
ronmental issues (e.g. CONCAWE, EPSC).

The Technical Working Groups currently active are:

- TWG2 "Inspection Systems"

- TWG3 "Safety Reports’ (guidance document
published in 1997)

- TWG4 "Safety Management Systems" (guidance
document currently in final draft)

- TWG5 "Magjor Hazard and Land-Use Planning"

- TWG6 "Harmonized Criteria for the Limitation of
Information in the Safety Report"

- TWGY7 "Substances Dangerous for the Environ-
ment"
- TWG8 "Carcinogens".

The first four TWGs are engaged in preparing guid-

ance or similar documents, while the other three

TWGs review the scope, the threshold levels, or

other detailed provisions of the Seveso |1 Directive.

In the former case, the result will be a guidance
document, which, if accepted by the National Au-
thorities in the CCA, will be adopted and published
as Commission guidance. Such a document does not
have the force of law, but does offer explanations
and interpretations as to how to implement provi-
sions of the Directive. It is worth noting that these
documents are often of interest both within and
outside the European Union, since they represent a
technical consensus on important topics affecting
the control of major hazards.

In the second case, the TWG’s job is to prepare a
decision, which will subsequently be taken by a
formal procedure, either as an European Commission
decision (TWG6), or asan amendment to the Direc-
tive, which would have to follow the same legislative
path asthe Directiveitself.

Seminars and studies

An important part of the mission of the MAHB isto
enable the National Authorities responsible for the
implementation of the Seveso Directive in the Mem-

32

ber States to come together to share their experience
in the development and implementation of national
legislation. One important mechanism for this shar-
ing has been a series of seminars organised on a
roughly annual basis. Since 1993, these seminars
have been organised on a thematic basis, and have
covered:

- Safety Management Systems in the Process In-
dustry

- Runaway Reactions

- Accident Scenarios and Emergency Response

- Chemical Hazards in Ports and Marshalling Y ards
Lessons Learnt from Accidents.

In addition to the Seveso Directive National Au-

thorities, participants in these seminars have n-

cluded representatives of the chemical or petro-

chemical industry, or of other national or local Au-

thorities as appropriate to the matter under discus-

sion. It is proposed to hold a seminar in 1998 on

"Inspection Systems and the Safety Report”, dis-

cussing conclusions to be drawn either from particu-

lar accidents or from collections of accidents, and

also considering the structure of accident databases

needed to enable such conclusionsto be drawn.

Various studies on topics in the area of industrial
risk have been carried out by or on behalf of MAHB,
and are available through the CDCIR. Recent studies
include:

- A review of chemical emergency management in
the EU Member States

- Analysis of the safety-related issues of the tempo-
rary storage of hazardous materials in transporta-
tion-related activities

- Hazards and accidents involving pipelines trans-
porting hazardous substances

- Land use planning in the context of major accident
hazards

- Dangerous substances resulting from loss of
control of achemical process

- Soil and groundwater protection: classification
system of the substances endangering subsoil
and groundwater quality.
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Trans-national Investments: The Multilateral Agreement on Investment
(MAI)

By Matthew Hebard

1 Background

Our world is growing smaller and smaller each day.
The terms "Globalisation" and "Global Economy”
are no longer clichés, they are areadlity. A "'libera’
world ‘free’ trade order"* has arrived, and denying
its existence smacks of hubris.

Investing in foreign lands and merging with foreign
companies has become commonplace during the
1990's. Recent topics in the news provide plenty of
examples; German car manufacturers are merging
with the English and American automobile indus-
tries; Australian companies are rebuilding Ho Chi
Minh City, Vietnam; foreign companies doing busi-
ness in New Zealand reinvest 90% of their profits;
132 countries belong to the World Trade Organisa-
tion (WTO), and 30 more - including Russia and
China - would like to join the WTO. The growing
popularity of international trade and investment
begs the question:

Should there be a set of world-wide rules governing
direct foreign investment?

Twenty-nine member countries® to the Organisation
for Economic Cooperation and Devel opment (OECD)
believe a set of rules should exist, and they have
been diligently negotiating a Treaty that will govern
foreign investments. The Treaty is called the Multi-
lateral Agreement on Investment (MAI).

2 What Is the MAI?4

The member countries have been negotiating for
three years, but have never concluded a Treaty per
se. Many sceptics think the member @untries will
never reach a consensus, and MAI will never be a
reality.

1 S. Deimann, "Growth Hormones - Take Two", elni Newsletter 1/98, at
para. 1.

2 The countries are Australia, Austria, Belgium, Canada, Czech Republic,
Denmark., Finland, Franc, Germany, Greece, Hungry, Iceland, Ireland,
Italy, Japan, Korea, Luxembourg, Mexico, Netherlands, New Zealand,
Norway, Poland, Portugal, Spain, Sweden, Switzerland, Turkey, United
Kingdom, and the United States. Argentina, Brazil, Chile, Estonia, Hong
Kong (China), Latvia, Lithuania, and the Slovak Republic are observ-
ing, and are expected to join the negotiations.

¢ The most recent text of the MAI Treaty is available in ‘.pdf' format at
<http://www.oecd.org/daf/cmis/mai/negtext.htm>. English and French
translations are available. A German translation is available at
<http://www.germanwatch.org/>
or <http://userpage.hu-berlin.de/ timor/mai/>.

4 The MAI Home Page is at
http://www.oecd.org/daf/cmis/mai/maindex.htm>.

Delegates from the countries intended to conclude
negotiations on the 27" of April, 1998, and sign the
MAI Treaty shortly thereafter. However, as with any
negotiation involving 29 contracting parties, a final
product that all parties agree upon takes time. On
the 27" of April no agreement could be reached.

Instead, countries expressed their concerns that

more groups, individuals, and sectors of their socie-
ties should be consulted prior to signing the Treaty.
Member countries claim, however, that their failure
to conclude a final MAI Treaty on the 27" of April
will not prevent them from reaching a consensus.

Member countries are not going to give up MAI

negotiations. The next scheduled meeting for the
member countries’ delegatesisin October of 1998.

The tentative MAI Treaty is 145 pages long. How-
ever, the length of the tentative MAI is deceiving,
the length originates from over 500 footnotes. Each
footnote explains why one of the contracting coun-
tries believes the text of the agreement should be
changed. The footnotes are a stark contrast to the
multinational co-operation the MAI hopes to en
body.

2.1 The purpose of the MAI

MAI was adopted "to promote greater economic co-
operation between [the member states]."® The Pre-
amble of the MAI Treaty expresses the member
countries’ objective:

The Contracting Parties to this Agreement ...
[w]ish[] to establish a broad multilateral
framework for international investment with
high standards for the liberalisation of invest-
ment regimes and investment regimes and in-
vestment protection and with effective dispute
settlement procedures.’

Member States do not intend MAI to disturb any
existing international laws or agreements.” Nor isthe
MAI intended to constrain national governments
from promulgating their own laws that either d-
rectly® or indirectly® restrict multinational invest-

MAI Negotiating Text at 7.

Id.

<http://www.oecd.org/daf/cmis/mai/repor98.htm>.

Id.; accord, <http:/www.oecd.org/daf/cmis/mai/wwpress.htm>.
MAI Negotiating Text at 23.

© ® ~w o o«
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ments. Theoretically, any country may become a
member to MAI."

Of course, many groups and organisations are scep-
tical of these good intentions.™*

3 The Arguments against MAI

There are several arguments critiquing MAI. A syn-
opsis, with counter-arguments, follows:

MAI has been negotiated in secrecy; countries
ratifying MAI mock democratic institutions.

Critics argue MAI negotiations have been made
under a cloak of "secrecy". Supporters of MAI do
not have a good rebuttal to this assertion. Agreeing
upon and signing the MAI will have monumental
repercussions for the world, yet the open discussion
of MAI and its consequences has been minimal.
MAI has received very little coverage in the press.
Compared with the publicity the 1994 amendment to
the General Agreement on Tariffsand Trade (GATT)
and North American Free Trade Agreement
(NAFTA) received, MAI’ s publicity is non-existent.

Critics argue that if a government ratifies MAI, the
government will be undermining the country’s De-
mocracy. Prior to citizens' or inhabitants’ appraisal,
the government would be signing a treaty which
gives foreign investors the same rights and powers
previously enjoyed exclusively by the country’s
citizens or inhabitants. (See infra § 3.2).

MAI gives multinational companies too much power
and will result in "corporate colonialism"; national
governments will be sapped of their power to pro-
tect their citizens’ interests.

Critics argue that MAI will give multinational com:
panies the legal power to circumvent state law, na-
tional law, environmental regulations, and sue na-
tional governments. In other words, the legal reper-
cussions of the current MAI will result in the regula-
tion of national governments’ powers, not the regu-
lation of trans-national investments.

As an example, critics cite a recent dispute allowed
after the ratification of NAFTA. Ethyl Corporation
(Ethyl) threatened to sue the Canadian government
for $251 million dollars because Canada legislated
and passed a new environmental regulation that
bans inter-province trading and importing of a gaso-
line additive® Ethyl produces. Prior to NAFTA, no
legal basisfor this dispute existed.

Presently, the Ethyl/Canadian Government dispute
(the Ethyl dispute) is not entered in a docket, and

0 1d.at9.
1 See e.g, <http://www.citizen.org> and <http://www.germanwatch.org>.
2 The additive boosts gasoline octane ratings.
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will probably settle out of court. However, Ethyl’s
legal argument is, presumably, based on NAFTA
Articles 1501-02 and 1802 - 1804. These NAFTA
Articles are nearly identical to MAI section Ill:
"Treatment of Investors and Investments".** Under
MAI, disputes similar to the Ethyl dispute could -
and certainly will - arise between investing comp a-
nies and national governments. Furthermore, thereis
no limitation to the type of new legislation investors
can dispute. Any new law or policy that "ma¥seffect

the operation of the Agreement"* is suspect.

MAI Supporters rebut that all governments that
ratify MAI are equally vulnerable to lawsuits from
foreign companies. Furthermore, disputes similar to
the Ethyl dispute will be settled fairly with" effective
dispute settlement procedures."*® Specifically, this
means a foreign investor (i.e., a company similar to
Ethyl) will be able to bring suit in either (1) a court of
law in the government’s country (in the Ethyl dis-
pute, Canada would have jurisdiction). The holding
from these court would, presumably, be precedent
for future disputes. Or (2) an international arbitration
tribunal. Disputes between MAI signatories are
resolved exclusively in international arbitration tri-
bunals.*

These rebuttals may be comforting to national gov-
ernments, but do not address critic’s environmental
and labor concerns. (Seeinfra § 3.3)

Other policy-based arguments of critics are: (1) na-
tional identities will be lost as wealthy foreign com:
panies out-compete local businesses, and (2) MAI
does not address trans-national investmentsin non-
MAI countries. Wealthy companies from MAI sig-
natories will invest in developing countries without

13 Compare, NAFTA Article 1102: National Treatment:

1. Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to its own in-
vestors with respect to the establishment, acquisition, expansion, man-
agement, conduct, operation and sale or other disposition of invest
ments.

With, current MAI Section II: Treatment of Investors and Investments:
National Treatment and Most Favoured Nation Treatment:

Each Contracting Party shall accord to investors of another Contracting
Party and to their investments, treatment no less favourable than the
treatment it accords [in like circumstances] to its own investors and their
investments with respect to the establishment, acquisition, expansion,
operation, management, maintenance, use, enjoyment and sale or
other disposition of investments. (p. 13).

(NAFTA Articles 1802-04 are also nearly identical to MAI Section I
"Treatment of Investors and Investments: Transparency " and Section IV:
"Investment Protection ).

MAI Negotiating Text at 13, "Transparency. " See also, Id. at 57, "In-
vestment Protection. "

5 This is a Non-Government Organization’s general interpretation of the
MAI Negotiating Text and the MAI Commentary to "Investment Incentives,
" "Recognition Arrangements, " and "Authorization Procedures " . See,
<http:/iwww.citizen.org/pctrade/MAI/ngo.htm>.

MAI Negotiating Text at 23.

MAI "dispute settlement procedures " will likely be similar to the WTO
Panel. See, S. Deimann, "Growth Hormones - Take Two " for an in depth
legal analysis.
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the developing countries reaping any benefits. The
developing countries will be the abused surrogates
for wealthy multinational companies.

Supporters of MAI argue that a common set of rules
for international investment will “raise living stan-
dards, and combat social, economic, and environ-
mentd ills" because "direct foreign investment is
critical for developing countries to achieve eco-
nomic growth."*® Presently each country has a dif-
ferent law for foreign investors. Therefore, each
country is affected by foreign investment in a differ-
ent way. Some countries are not affected at all, while
some countries are greatly affected. MAI's common
set of rules will "level the playing field," and make
the affects of foreign investment fair and uniform.
"A level playing field" will encourage companies to
invest in countries where they previously would not
have invested.

MAI does not address labour and environmental
concerns to the extent needed.

Labour and environmental concerns are mentioned
in the current MALI text, but this has been a point of
controversy during the negotiations. The contro-
versy over how to mention labour and environ-
mental concerns may prevent MAI from being
signed. Some countries prefer mentioning general
principles such as "the polluter pays,” "sustainable
development,” and "the precautionary principle.”
Other countries prefer mentioning the Rio Declara-
tion, Agenda 21, and the Copenhagen Declaration of
the World Summit on Social Development.™

How legally binding these principles, Conventions,
and Declarations should be has also divided nego-
tiations. Negotiators have drafted four Alternatives
to address environmental and labor issues® One
Alternative reads:

[ The Parties recognise that it is inappropriate
to encourage investment by lowering [domes-
tic] health, safety or environmental [standards]
[measures] or relaxing [domestic] [coreg] la-
bour standards. Accordingly, a Party should
not waive or otherwise derogate from, or offer to
waive or otherwise derogate form, such [stan-
dards] [ measures] as an encouragement for the
establishment, acquisition, expansion or reten-

8 <http://www.oecd.org/daf/cmis/mai/sgngo.htm>
9 MAI Negotiating Text at 7-10.
20 |d.at 54-56.

tion initsterritory of an investment of an inves-
tor ..] ** (Bracketsin original text).

"[R]ecognize" and "should" are the operative words
in this proposed Alternative. Recognize is to "ac-
knowledge the existence of, " "take notice of" or "to
acknowledge the acquaintance with. "% "Should" is
the subjunctive form of "shall." It is used as "an
auxiliary to express condition ... or probability, or
futurity form a point of view in the past."* Gram-
matically analyzed, there is nothing binding in the
above Alternative. Member countries would not be
bound to do anything. The other three Alternatives
pose a choice between "should" or "shall".

Supporters of the MAI claim the tentative text is not
legally incompatible with existing international envi-
ronmental agreements such as the Montreal Proto-
col an Substances the Deplete the Ozone Layer, the
Convention on International Trade of Endangered
Species, or the Kyoto Protocol .

4 The Future of the MAI Treaty: Will It Be
Adopted?

As the world economy grows smaller, MAI, or a
treaty similar to MAI seems inevitable. Just as the
United States has adopted the Uniform Commercial
Code (UCC); as the European Countries will soon
introduce their own currency (the Euro); as twenty-
three countries cut tariffs on each ahers imports
with GATT; and as North America liberalised trad-
ing and investing with the NAFTA; the twenty-nine
members to the MAI will close the gap between
national economies by unifying the rules governing
trans-national investments. An agreement on inter-
national investments seems to be the next logical
pzrsogr%sion for the "’ liberal” world ‘free’ trade order

2 |d.at 54.

22 Websters New Encyclopedic Dictionary (1996).

2 d.

24 See,  <http:/iwww.oecd.org/daf/cmis/mai/meaenv.htm>.  This  paper
concludes "that there are no prima facie legal incompatibilities between
the present MAI text and existing MEAs [Multilateral Environmental
Agreements] primarily because no MEA to date has sought to impose
investment related sanctions or measures, and the obligations estab-
lished by MEAs to date do not require or call for implementation which
would clearly conflict with MAI obligations.”

% See, supranote 1.
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EC Study to Develop and Implement a Strategy for EIA/SEA Research in the
European Union

By Gary Haq

A Study to develop and implement an overall strat-
egy for Environmental Impact Assessment (EIA)
and Strategic Environmental Assessment (SEA)
research in the European Union has been under-
taken by the EC Joint Research Centre at Ispra for
the EC DG XI, Brussels. The study proposes a num
ber of research projects based on identified defi-
ciencies in EIA and SEA. The Study undertook a
literature review and questionnaire survey and iden-
tified six EIA and four SEA priority research areas.
The selected areas are intended to form a "research
priority group”. At this stage the priority research
areas are all considered of equal priority, and are as
follows:

- Environmental indicators for EIA

- Prediction of impactsin EIA

- Monitoring in EIA

- Public participation in EIA

- Influence of the quality of the EIS and other com-
ponents of the EIA process on the decision by the
competent authority.

- Integration of EIA and socio-economic appraisal
in the overall appraisal of the project

- Methods to predict the impacts of policies, plans
and programmes

- Political and procedural problemsin SEA

- Integration of SEA and socio-economic appraisal
in overall appraisal of policies, plans and pro-
grammes

- Link between EIA and SEA.

The study proposes research tasks for each of the

priority research areas identified. In total there are

seventeen research tasks. These tasks are defined in

general terms and relate to deficiencies and research

needs common to a number of Member States. They

involve different aspects of research-related actions:

investigation (e.g. identification and critical evaua-

tion of case studies of good practice), comparative

analysis (e.g. comparison of methods and practices)

and applied research (e.g. development of new

methods).

The Study also includes a number of support meas-
ures to implement the research strategy, which relate
to the duration and form of the research strategy,
funding, research networking, dissemination of the
research findings, co-ordination and monitoring of
the research strategy and training.

The Study proposes that the research strategy
should be implemented in two/three-year phases to
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enable the strategy to respond to developments in
EIA/SEA practice. The first phase of the strategy is
intended to focus on the EIA and SEA priority re-
search areas. Subsequent phases of the strategy will
address EIA/SEA areas of lower priority and evolv-
ingissuesin all areas.

There is no particular source of funding available to
implement the EIA/SEA research strategy. Funding
is therefore expected to come from a variety of
sources under different types of research pro-
grammes, depending on the extent to which the
proposed tasks meet the objectives of a particular
research programme. Possible sources of funding
include international organisations (World Bank,
UNEP, UNECE, OECD, WHO), Directorate-Generals
of the European Commission under various EC pro-
grammes and organisations in Member States (pub-
lic authorities, research institutes, private organisa-
tions). It is suggested that the EC DG X1 finance the
co-ordination and monitoring of the research strat-
egy and afew sdected EIA/SEA research tasks.

To encourage research networking, the study pro-
poses the development of a database of EIA/SEA
research activities. The database should aim to pro-
vide a comprehensive coverage of EIA/SEA e-
search being undertaken at all levels (of geographi-
cal and institution) in the EU. It is suggested that
the national EIA Centres provide a national register
of EIA/SEA research. The compilation of the data
obtained from the national research registers could
then provide the basis of a European-wide database
of EIA/SEA research. Research networking would
be further encouraged by additional measures such
as the undertaking of joint research projects be-
tween Member States and the organisation of -
searchers’ meetings.

The creation of a homepage for EIA/SEA on the
World Wide Web is also proposed. This would
provide greater dissemination of information on a
global scale and links with other WWW sites related
to EIA/SEA.

The Study proposes better use to be made of exist-
ing means to disseminate the results of research,
such as national EIA centres, the European Chapter
of IAIA, existing journals, international and national
meetingsin the EIA/SEA field.
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To co-ord inate and monitor the implementation of
the research strategy, the establishment of a steer-
ing group is proposed, consisting of members from
national EIA Centre research forums, researchers as
well as practitioners. It is proposed that the steering
group be responsible not only for the implementa-
tion of the first phase of the research strategy, but
also for the evolving subsequent phases. Training
should be addressed in a separate strategy to en-

sure it is given the attention which it deserves.
However, the two strategies should be co-ordinated
asmuch as possible.

A copy of the study can be obtained by contacting:

Mrs S. Massart, European Commission, DG XI.B.2,
Brussels, Belgium, Fax: +322 2969561

EC EIA Home Page:
http://eur opa.eu.int/en/commv/dgl11/eia/home.htm

EU Commission Proposes Directive on the Limitation of Nitrogen Oxide
Emissions from Aircraft

The EU Commission put forward a proposal for a
Council Directive to tackle the problem of nitrogen
oxide (NOx) emissions from civil subsonic jet aero-
planes into the atmosphere on 3 December 1997

NOx emissions from aeroplanes are known, though
not yet in detail, to contribute to global climate
change. As civil air transport activity is expected to
double by 2010 NOx emissions will also increase
significantly, if no action is taken. In December 1995
the Committee on Aviation Environmental Protec-
tion (CAEP), a working-group of the International
Civil Aviation Organization (ICAQ), which is in
charge of establishing international emissions stan-
dards for civilian aircraft, recommended tightening
the existing standards for NOx emissions by about
16%. This CAEP/3 recommendation was supported
by EU Member States and others, but opposed by
Canada, Poland, Russia, and the United States. Due
to intensive lobbying by the US, the ICAO failed to
implement its recommendation. Instead, in April 1998
CAEP/4 agreed on a much weaker compromise.

The EU Commission how proposes to transpose the
CAEP/3 recommendation at least into Community
legislation. It is notable that the Commission intends
to address this problem unilaterally at the EU level,
despite full knowledge about the effects of aircraft
emissions on the atmosphere and the application of
the precautionary principle.

In line with the ICAO recommendation, the Commi s-
sion's proposal differs between a standard for en-
gines with a maximum rated thrust of more than 89.0
kN and a less severe regime for those engines be-
tween 26.7 KN and 89.0 kN. Aircraft with a smaller
maximum rated thrust than 26.7 kN are not covered
by the proposal. Most of today's manufactured
aircraft engines can already achieve these NOx
emission standards.

1 COM97/629.

However, the scope of the proposed directive is
rather limited. Thisis mainly due to the fact that the
proposal only aims to introduce tighter emission
standards in the form of a non-addition rule. A non-
addition rule in this context means that it applies
only to aircraft on the registers of an EU Member
State. The directive does not affect aviation opera-
tions within and into Community airports of aero-
planesregistered in other states.

Besides, the proposal only aims at aeroplanes and
engines to be developed in the future. According to
the proposed directive (Art. 2) more stringent stan-
dards on NOx emissions shall be obligatory for
those jet aeroplanes "fitted with engines of atype or
model number of which the date of manufacture of
the first individual production model was after 31%
December 1999 or for which the date of manufacture
of the individual engine is after 31 December 2007".
The proposed directive does not foresee a clause to
get existing aeroplanes modernised in correspon-
dence to the new standards. According to the ex-
planatory memorandum of the Commission it is pos-
sible to draw conclusions on both costs and bene-
fits concerning a more stringent NOx emission stan-
dard for future planes, but not for the aready exist-
ing fleet. It seems that this lack of data has caused
the Commission to refrain from also setting stan-
dards for the existing fleet.

Unfortunately, the environmental effect of the direc-
tive will thus be limited. Taking into account the
expected expansion in air traffic over the next years
the proposed measure will, as the Commission a-
knowledges, only slow down the rate of increase in
NOx emissions from aircraft and encourage manufac-
turers to exploit and continue the development of
less polluting technologies. The draft directive will
be discussed at the Council of Transport Ministers
on 18 June. Environmental experts do not expect the
directive to get passed by the Council because of
theresults of CAEP/4in April.

Ralf Jalich
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Draft for a Protocol on Water and Health

The United Nations Economic Commission for
Europe (UN/ECE), the World Health Organisation
(WHO), United Nations Environmental Programme
(UNEP), the European Union (EU), and a number of
single countries are preparing a Protocol on Water
and Health to the Convention on the Protection of
Transboundary Watercourses and International
Lakes of 1992 (hereafter: protocol). The protocol is
supposed to be adopted and signed at the Ministe-
rial Conference on Environment and Health in Lon-
donin 1999.

A first draft was prepared by the drafting group on
the basis of the conclusions made during the first
meeting in Hungary in February 1998. The objective
of the protocol is to contribute to the protection of
human health and well-being and to promote sus-
tainable development. This is to be achieved
through improving water management and prevent-
ing, controlling and reducing water related disease
(Art. 1).

The protocol establishes a number of general obliga-
tions to achieve these goals. According to Art. 3 of
the draft the parties shall, in particular, take appro-
priate measures to achieve adequate supplies of
drinking water, adequate sanitation, good quality of
irrigation water and systems for monitoring hazards.

Art. 4 of the draft constitutes the guiding principles
for the implementation of the protocol, such as the
precautionary principle, the preventative principle,
the principle of intergenerational equity, the polluter
pays principal, the principle of water conservation,
of transparency, the integrative principles, the vul-
nerability principle, the principal of reciproca -
sponsibilities and others.

More specific obligations are mentioned in Art. 5 of
the draft. The parties have to establish, publish and
periodically revise national or local targets.

Thetargets shall cover, inter alia:

- The area of their territory, or the size or proportion
of the population, which should be served by col-
lective systems for the supply of drinking water or
where the supply of drinking water by other
means should be improved;

- The area of their territory, or the size or proportion
of the population, which should be served by col-
lective systems of sanitation or where sanitation
by other means should be improved;

- The standards of performance to be achieved by
such collective systems and by such other means
of water supply and sanitation;

- The application of recognised good practice to the
management of water supply and sanitation;
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- The quality of the drinking water supplied;

- The quality of discharges of waste water to waters
within the scope of this protocol from waste-water
collection systems and waste-water treatment in-
stallations;

- The disposal of solid wastes from collective sys-
tems of sanitation or other sanitation installations;

- The quality of waters used for bathing, irrigation,
the production of fish by aguaculture and the
production or harvesting of shellfish;

- The application of recognised good practice to the
management of enclosed waters generally avail-
ablefor swimming;

- The performance of systems for the management
and protection of water resources, including the
application of recognised good practice to the
control of pollution from all sources.

The parties are obliged to design indicators that
enable them to monitor the progress towards the
achievement of the targets. A progress report has to
be published at least every five years (Art. 6).

Further obligations under the protocoll concern
reporting mechanisms to identify outbreaks of wa-
ter-related diseases and the respective risks and to
give early notification should an outbreak occur.
National plans for responses of outbreaks have to
be worked out.

The draft protocol devotes a number of provisions
to improving education and training in water Ke-
source management and to the support of water
research on water related diseases.

The protocol also stresses the obligation for and the
importance of transboundary co-operation and in-
ternational co-operation during the implementation
of the protocol.

In particular, co-operation is envisaged for the defi-
nition of commonly accepted targets, the prepara-
tion of legislation needed to implement the protocol
and the preparation of national and local water man-
agement plans and schemes for improving water
supply and sanitation. A further field of co-
operation is the establishment of joint or co-
ordinated systems for surveillance and early wamn-
ing systems, contingency plans and response G-
pacities.

In the meantime, some amendments to the protocol
are being prepared. The drafters met in June 1998,
and had to take into consideration the comments of
25 countries and about 5 international organisations.
One major amendment will be the definition of more
specific targets and dates.

Betty Gebers
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NEW REGULATIONS

New Legislation on Industrial Safety in Russia!

A federal Law on the Industrial Safety of Hazardous
Production Facilities was approved by the State
Duma on 20.6.1997. The aim of the law is to ensure
the safe operation of hazardous production facilities
and to prevent accidents. The preventive approach
distinguishes this law from its predecessors. Previ-
ous laws only intended to minimise the negative
consequences of accidents. According to the law
hazardous production facilities are defined as enter-
prises or as enterprise workshops. Enterprise work-
shops are specified in the Attachment | to the law.
The list of hazardous facilities includes facilities
where specifically mentioned dangerous substances
are produced, utilised, processed, created, stored,
transported and/or eliminated. (Examples of danger-
ous substances are flammabl e substances, oxidisers,
explosive substances, toxic substances, highly toxic
substances and substances which are dangerous to
the natural environment). The list also includes
facilities where dangerous activities are carried out.
(For example, stationary lifting mechanisms, smelters
of ferrous and non-ferrous metals, certain mining
operations).

The law contains in Chapter 1l the industrial safety
principles. These include the requirement of a i-
cense for anyone who establishes, modernises,
mai ntains and operates a hazardous facility.

Prior to the construction of afacility, an , Industrial
Safety Expertise” will be conducted by the facility
operator. The Industrial Safety Expertise is con-
firmed by a specially authorised federal executive
authority for industrial safety or by the federal au-
thority's local division. The Industrial Safety Exper-
tise is one requirement of the preparation of an In-
dustrial Safety Declaration. This Declaration in-
cludes a comprehensive evaluation of the risk of an
accident and the hazards associated with an acci-
dent. The Declaration also includes an analysis of
the adequacy of the measures preventing an acci-
dent and the development of measures reducing the
consequences of an accident. The Industrial Safety
Declaration is mandatory for those facilities that
produce, process, store, transport, or eliminate a
certain amount of hazardous substances. (Attach-
ment 2 to the law provides a list of hazardous sub-
stances and amounts.)

* The informational basis for this article has been submitted by V. Sidorov
and E. Klovach of STC “Industrial Safety“ and by M. Brinchuk, Institute
for State and Law, Russian Academy of Sciences, Moscow.

Technical devices applied at hazardous production
facilities must be certified to meet the industrial
safety requirements. A list of the devices that are
subject to certification shall be developed on the
basis of the law.

The Law on Industrial Safety contains a number of
further obligations that have to be met by the opera-
tor during the operation of the facility. Among the
obligations are actions to localise and minimise
damage from worker accidents and worker training
and the conclusion of service agreements with pro-
fessional rescue divisions or the creation of own
rescue teams, as well as the creation and mainte-
nance of a monitoring and alarm communication and
action support system in the case of an accident.
The Law on Industrial Safety also contains obliga-
tions for facility employees, such as the compliance
with legal requirements, training measures, and in-
forming the management of the facility in a timely
manner in case of accidents.

In the case of an accident, an investigation will be
carried out by a Special Commission headed by the
representative of the specially authorised Federal
Executive Authority for Industrial Safety. The Spe-
cial Commission can also consist of members of
other groups. The operator of the facility will have
to submit all relevant information to the Special
Commission, and will also have to finance the acci-
dent investigation.

The law also establishes the obligation for amanda-
tory insurance. Mandatory insurance ensures the
coverage of damages to the life, health or property
of other individuals and the natural environment in
the case of an accident at the production facility.
The law will be enforced by the specially authorised
Federal Executive Authority for Industrial Safety.

The law makes a number of references to other legal
documents. These documents will have the charac-
ter of decrees or government directives. They have
not been passed yet, but are under preparation. The
law will only be fully applicable when these docu-
ments are passed.

Betty Gebers
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RECENT COURT DECISIONS

ECJ Decides on Standing in Environmental Matters

By Sven Deimann

[T ndividuals and public interest groups should
have practicable access to the courtsin order to
ensure that their legitimate interests are pro-
tected and that prescribed environmental meas-
ures are effectively enforced and illegal prac-
tices stopped.!

1 Introduction

This is the second time? that the above citation from
the Community’s Fifth Environmental Action Pro-
gramme precedes a case comment in the elni News-
letter. The quote, however, bears repeating. For the
European Courts persist in denying individuals and
public interest groups practicable access to the
courts with the result that their legitimate interests
are not or only insufficiently protected and that
prescribed environmental measures are not effec-
tively enforced just asillegal practices on the part of
the Community institutions cannot be stopped.

On 2 April 1998, the European Court of Justice (ECJ)
dismissed an appeal® by Greenpeace International
as well as a number of individual local applicants
from the Canary Islands from an order of the Court
of First Instance® (CFI) which had held their applica-
tion for judicia relief at the Community level against
Community funding of certain infrastructure projects
on the Canary Islands in violation of Community
environmental legislation inadmissible for lack of
standing. The CFI had held the applicants, including
local residents from the Canary Islands, to be &-
fected by the Commission decision to finance the
construction of two thermal power plants only in
their ‘ objective capacity’ as residents of the islands
and hence, not individually and directly concerned

t A European Community Programme of Policy and Action in Relation to
the Environment and Sustainable Development, COM (92) 23 final -
Vol. 11, [1993] 0.J. C 138, pp. 5 et seq.; see also Council resolution of 1
February 1993, [1993] 0.J. C 138, pp. 1-5.

2 See S. Deimann, "French Nuclear Tests: Court of First Instances Dis-
misses Application for Interim Relief” (1996) elni Newsletter 1/96 48.

8 Case C-321/95 P, Stichting Greenpeace Council (Greenpeace Interna-
tional) and Others v. Commission of the European Communities, judg-
ment of the Court of 2 April 1998, nyr. [hereinafter cited Greenpeace
International to the hectographical version available on the ECJ's web-
page.

4 Case T-585/93, Greenpeace and Others v. Commission, [1995] ECR-II
2205.
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by the Commission decision within the meaning of
Art. 173 (4) EC Treaty?

In dismissing the appeal brought by Greenpeace and
anumber of local residents, the ECJ confirms atrend
discernible in a number of rulings in the lower EC
jurisdictions that suggests, first, that a double stan-
dard exists with respect to the role and scope of
public interest litigation when it comes to enforcing
EC environmental law against the Member States on
the one hand and Community institutions on the
other® and, second, that the EC Courts will pass the
jurisdictional buck” when reviewing the legality of
Community acts that combine with Member State
actsisat issue.®

2 The lssues

In the proceedings at the Court of First Instance,
Greenpeace and the individual applicants had
sought judicia relief by way of an action for annul-
ment against a Commission decision® by which the
latter had agreed to disburse substantial monies
from the Community’s regional development funds
for the construction of thermal power plants on the
Canary Islands. Greenpeace and the other applicants
alleged the projects had been licensed by the Ca-
nary Islands regiona authorities in violation of
obligations arising for the Kingdom of Spain under
the Environmental Impact Assessment Directive.”

5 |bid.at paras. 49-55.

6 N. Gérard, “Access to Justice on Environmental Matters - A Case of
Double Standards?” (1996) 8 J. of Env'l L. 149 at 154. As this author
also correctly point out, the Court of First Instance appears to apply a
double standard between access to justice for the protection of eco-
nomic interests on the one hand and access to justice for protection of
non-economic interests on the other.

7 J. Scott, “Environmental Compatibility and the Community’s Structural
Funds: A Legal Analysis” (1996) 8 J. of Env'l. L 99 at 113.

8 The present litigation, shutting the courtroom door not only to environ-
mental NGOs but also to individual third parties affected by Community
acts directly impinging on their health, complements and neatly fits into
the picture painted by the outcome of the litigation in An Taisce and
WWF/U.K., see G325/94 P, An Taisce and WWF/U.K. v. Commission,
[1996] E.C.R. 3727 (dismissing appeal against a ruling by the Court of
First Instance holding that an action against the Commission's refusal to
discontinue or revoke disbursement of funds for a tourist information
centre at Mullaghmore in the Burren, Republic of Ireland inadmissible
for lack of an ‘act’ capable of being challenged as a decision within the
meaning of Art. 173 (4) EC Treaty).

° Decision C (91) 440 concerning financial assistance provided by the
European Regional Development Fund for the construction of two
power stations in the Canary Islands (Gran Canaria and Tenerife).

10 Greenpeace v. Commission, supra note 3 at para. 2.
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Proceedings were also commenced in the national
courts. In both the national courts and the Court of
First Instance, the individual applicants alleged the
power plants would result in damage to their health.

The Court of First Instance, citing the ECJs
Plaumann-jurisprudence,™ held the action inadmis-
sible on the grounds that even if the individual ap-
plicants were to suffer the damage they alleged, they
had failed to demonstrate being individually and
directly concerned by the Commission decision to
finance the contested projects. For in the Court’s
view, the applicants were affected only in their ob-
jective status as residents of the islands. Since any
other resident of the Canary Islands would suffer
similar or identical damage, the applicants had failed
to show that the challenged decision affected them
by reason of certain attributes peculiar to them or by
reason of factual circumstances which were capable
of differentiating them from all other persons? As
for Greenpeace and other NGOs, they lacked stand-
ing, according to the CFl, under the settled case law
of the ECJ under which actions brought by associa-
tions are inadmissible if the members of such an
association could not individually commence pro-
ceedings either.™

Greenpeace and the other applicants appealed from
the CFI's order aleging the CFI’s interpretation of
the standing requirements under Art. 173 (4) EC
Treaty had created ajurisdictional void with respect
to reviewing the legality of Community acts impact-
ing adversely on the environment. Interests linked
to environmental protection or well-being, as of
necessity, could not fulfill the requirements set forth
by the CFlI, since environmental conditions could
never affect only a closed class of Community citi-
zens Furthermore, the appellants submitted pro-
ceedings before the national courts that could not
fill the void, as these could only concern Spain’s
compliance with obligations under Directive
85/337/EEC, but not the legality of the Community
act in question.”® Finally, the appellants suggested
locus standi under Art. 173 (4) EC Treaty should be
determined under an alternative test that would
primarily address the question of actual or threat-
ened personal detriment suffered, or likely to be
suffered, as a result of an alegedly illegal Commu-
nity act.’®

In support of its arguments in favour of a more lib-
eral construction of standing rules for individuals
challenging acts not addressed to them under Art.

1 Case 25/62, Plaumann v. Commission, [1963] E.C.R. 95.
2 See Greenpeace, supra note 4.

1 |bid. at paras. 59 et seq.

4 Greenpeace v. Commission, supra note 3 at para. 18.

5 |bid.at para. 19.

16 |bid. at para. 23.

173 (4) EC Treaty, Greenpeace cited not only more
liberal standing rulesin other jurisdictions but also a
number d international law documents, including
the Community’s Fifth Environmental Action Pro-
gramme and Principle 10 of the Rio Declaration.”

3 The Ruling

The Community’s own commitments notwithstand-
ing, the European Court of Justice affirmed its previ-
ous jurisprudence on the question of locus standi
under Art. 173 (4) EC Treaty and dismissed the gp-
peal. Nine terse paragraphs were sufficient to dis-
pose of the various issues raised by the applicants.

As for the detrimental effects flowing from the
Commission decision for the health and environ-
mental conditions of the individual applicants resid-
ing in the Canary Islands, the ECJ upheld the CFI’s
order holding that the applicants were affected only
in a general and abstract fashion in their objective
capacity as residents of the islands, and that was
not sufficient to set them apart as a closed class
compared to other island residents.'®

With respect to the appellants’ submission regard-
ing the peculiar nature of the interests for which
judicial protection was being sought, the Court held
these interests in the proceedings before it to be
only indirectly affected by the challenged act, asthe
decision to build the power stations had been made
by the national authorities™

Finally, addressing the appellants’ submission con-
cerning the availability of judicial protection and
review for rights of Community citizens arising un-
der Directive 85/337/EEC, the Court held these to be
fully protected by proceedings before the national
courts. Although the subject matter of the proceed-
ings brought by Greenpeace and local NGOs to
challenge the licensing decision was different from
the subject matter before the European courts, both
actions were based on the same rights afforded to
individuals by virtue of Directive 85/337/EEC which
could find adequate protection in the national courts
where preliminary rulings could be sought in con-
formity with Art. 177 EC Treaty °

4 Consequences

As one commentator had aptly described it the
European courts’ restrictive interpretation of stand-
ing requirements under Art. 173 (4) EC Treaty has
the ‘paradoxical’ result of shielding acts by the
Community institutions against judicial review in
proportion to the potential number of Community

7 |bid. at para. 22.

18 |bid. at paras. 27 et seq.

19 |bid.at paras. 30-31.

20 |bid. at paras. 32 et seq.

2L See Gérard, supra note 5 at 152.
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citizens adversely affected by them. In other words,
the more Community citizens are negatively affected
by a decision not addressed to them, the less likely
they are to have standing to bring an action for
reviewing the legality of the act in question under
the Treaties.

Moreover, as has also been pointed out,? the ECJ
and the CFl appear to employ a double standard
with respect to the role and function of public inter-
est litigation depending on whether EC law is to be
enforced as against the Member States or Commu-
nity institutions. While the ECJ has been more than
generous in holding individuals capable of invoking
a large number of provisions in the Treaties and
ostensibly non-binding directives adopted under
them directly against Member State authorities, the
same liberality in allowing individuals to force the
authorities’ hands in respecting and enforcing sec-
ondary EC environmental legislation does not g-
pear to prevail where compliance with the same
directives by EC institutions is at issue. The double
standard practiced by the European institutions has
the unfortunate effect of not only introducing a
substantial qualifier to the supposedly comprehen-
sive nature of the system of judicial protection &-
forded by Arts. 173 and 184 EC Treaty® but also of
undermining the credibility of the Court’s jurispru-
dence as to the possibility for individuals to directly
invoke provisions of primary and secondary EC law
against Member State authorities.

On the precise issue of payments out of the EC’s
structural funds that violate European environ-
mental protection directives, the Court’s continued
adherence to narrow and formalistic standing rules
effectively shields an entire class of legal acts by
Community institutions against legal challenges in
the European courts. For apart from third parties
negatively affected by a decision to disburse monies
to aMember State, who else, under the EC’s ingtitu-
tional framework, would have an interest in bringing
appropriate legal action to force the various Com
mission Directorate-Generals and subsidiary institu-
tions to respect and abide by the tenor of secondary
EC environmental legislation?* Certainly not the
Member States.

Moreover, ensuring compliance with European envi-
ronmental legislation by the structural funds consti-
tutes an important element in effectuating the inte-
gration principle in Art. 130r (2) EC Tresty, which in

2]

N

Ibid. at 154.

Case 294/83, Les Verts v. European Parliament, [1986] E.C.R. 1339 at
para. 23.

2 See L. Kramer, “Public Interest Litigation in Environmental Matters
Before European Courts” (1996) 8 J. of Env'l L. 1; R. Macrory, “Envi-
ronmental Citizenship and the Law: Repairing the European Road”
(1996) 8 J. of Env'l. L. 219 at 229: “The result seems to be a lacuna in
ensuring compliance with law.”

2

o3
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turn is crucia in achieving sustainable economic
development within the EC.* In this respect, the
Court’s ruling comes at the very moment when the
Commission’s half-time review of the Communities
performance under the Fifth Environmental Action
Programme is replete with references to the incom:
plete effectuation of the integration principle, espe-
cialy as regards the disbursement of monies from
the Regional Funds®

In part, the Court’s apparent reluctance to open the
courtroom door to public interest litigators in the
present proceedings appears to be premised on a
certain factual construction as to the concrete d-
fects disbursing monies from the Community funds
can have on the rights invoked by the applicants.
Oddly, the Court seems to take the view that, in
whatever way construction of the power plants may
affect the applicants’ rights under the Environmental
Impact Assessment Directive - an assertion of rights
which, as an aside, the Court fortunately does not
take issue with - the primary cause for adverse ef-
fects on these rights lies with the decision of the
national authorities to carry out the infrastructure
project concerned. This is a most curious view that
seems to want to attribute any loss or detriment
suffered as a result of the project mono-causally to
the national authorities; and this would appear to be
at variance with the prevailing view regarding lend-
ers environmental responsibility in other interna-
tional fora and national jurisdictions. It obfuscates
the responsibility of Community institutions that
public funds ultimately collected from European tax
payers not be disbursed in a way that runs counter
to European environmental legislation.

To place reliance in this context on possible pro-
ceedings before national courts, which do not have
jurisdiction to adjudge the legality of acts by Com-
munity institutions, simply amounts to an attempt at
jurisdictional buck-passing that was already evident
in the ruling by the President of the Court of First
Instance in the Danielsson case.?” That litigation
concerned the Commission’s highly questionable
decision under Art. 34 Euratom Treaty finding that
the recently concluded series of underground nu-

% See Scott, supra note 7.

% See Progress Report from the Commission on the Implementation of
the European Community Programme of Policy and Action in relation to
the Environment and Sustainable Development “Towards Sustainabil-
ity”, COM (95) 624 final of 10 January 1996 at 4:

Whilst there have been improvements in ensuring better integration of
environmental considerations into the use of the Community’s financial
support mechanisms, there is a continuing need to improve the evalua-
tion of the impact of such funding to avoid unsustainable approaches.
See also now Proposal for a European Parliament and Council Dedi-
sion on the review of the European Community Programme of policy
and action in relation to the environment and sustainable development
“Towards Sustainability”, COM (95) 647 final of 24 January 1996.

Case T-219/95 R, Danielsson and Others v. Commission, [1995] E.C.R.
1I-3885.

™
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clear tests in French Polynesia did not constitute a
‘particularly dangerous experiment’ within the mean-
ing of the provision®® The President of the CFI

sought to justify his restrictive interpretation of
standing requirements under the Euratom Treaty

(which areidentical to those under the EC Treaty) as
well as his refusal to see a jurisdictional void with
respect to judicial review of the Commission’s deci-
sion by arguing legal protection under the Treaties
was assured not only before the Community courts
but also before national courts which could refer

guestions of Community law to the Community

courts. Nor would the reference to preliminary refer-
ences under Art. 177 EC Treaty appear to be a par-
ticularly useful argument in justifying the denial of
access to justice in proceedings directly before the
ECJ or the CFI. Asiswell-known, the Court is hope-
lessly overburdened with references from national

courts which may take up to two years and hence
cannot resolve issues pertaining to the legality of

Community acts in an appropriately speedy and

economically feasible manner.

5 Relief

Doctrinaly, however, relief against the European
courts’ narrow construction of standing rules that
precludes individuals from challenging Community
acts on the grounds that they interfere with their
health or other rights relating to a safe and clean
environment may be in sight. For the courts' asser-
tion that reliance on these rights, as part of a state-
ment of claim alleging loss due to residing within the
geographical ‘impact’ area of a Community act, can-
not be sufficient to demonstrate individual concern
because any other Community citizen resident in the
areawill be affected in the same way, appears hardly
compatible with the presumption of an impairment of
rights established in Art. 9 of the Arhaus-UN/ECE
Draft Convention on Access to Information, Public
Participation in Decision-Making and Access to
Justice in Environmental Matters. This Convention
isto be signed in June, and it is generally expected
that the Commission will sign it aswell. It will enter
into force upon ratification by sixteen parties signa-
tory to the Convention.

Under Art. 9 of the draft Convention, each Party

% See Deimann, supra note 2.

"shall, within the framework of its national leg-
islation, ensure that members of the public con-
cerned (a) having a sufficient interest or, alter-
natively, (b) maintaining impairment of aright,
where the administrative procedural law of a
Party requires this as a precondition, have ac-
cess to a review procedure before a court of law
and/or another independent and impartial body
established by law to challenge the substantive
and procedural legality of any decision, act or
omission subject to the provisions of article 6
and, ..., other relevant provisions of this Con-
vention."

Article 6 requires Parties, under paragraph 1, to
apply provisions on public participation in permit-
ting procedures, as specified in the paragraphs 2 to
11, to projects listed in annex | to the Convention.
Under Art. 6.1 (b), this obligation also applies to
"decisions on proposed activities not listed in annex
I which may have a significant effect on the envi-
ronment."

For purposes of demonstrating standing require-
ments, Art. 9.2 then creates a presumption in favour
of an applicant alleging aviolation of rights:

What constitutes a sufficient interest and im-
pairment of a right shall be determined in ac-
cordance with the requirements of national law
and consistently with the objective of giving the
public concerned wide access to justice within
the scope of this Convention. To this end, the
interest of any non-governmental organization
meeting the requirements referred to in article
2, subparagraph (e), shall be deemed sufficient
for the purpose of subparagraph (a) above.
Such organizations shall also be deemed to
have rights capable of being impaired for the
purpose of subparagraph (b) above.

It seems the Community legal system, much like the
legal system of some of the Member States, cannot
do without the helping hand of the UN/ECE in en-
suring effective judicial protection for individuals
and public interest suitors as one element in effectu-
ating EC environmental law and citizenship.®

2 See Macrory, supra note 26 and Chr. Callies, “Towards a European
Environmental Constitutional Law” [1997] Eur. Env'I L. Rev. 113.
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Growth Hormones - Take Two

By Sven Deimann

1 Introduction

On January 16, the World Trade Organisation's
(WTO) Appellate Body rendered its decision on the
apped filed by the European Communities from the
Panel Report, EC Measures Concerning Meat and
Meat Products (Hormones). It will be recalled that
the original Panel Report raised very serious con-
cerns with respect to the position WTO law was
willing to accord certain fundamental tenets of mod-
ern environmental policy such as the precautionary
principle. In adjudicating the EC's appeal from the
original Panel Report, the Appellate Body now had
the chance to set the record straight, and assuage
well-founded fears within the environmental com-
munity as to the essential compatibility of the
emerging "liberal" world "free" trade order with
sustainability.

Before delving into the details of the Appellate
Body’s ruling, it is safe to say at the outset that in
many respects the appellate ruling amounts to an
almost complete disavowal of the origina Panel
Report and some of the doctrinal assertions it had
sought to advance.® Save the question of whether
the EC had actually carried out a risk assessment of
the substances concerned - admittedly not a minor
point and one on which the Appellate Body’s find-
ings will continue to invite criticism - the appellate
ruling set aside most of the legal interpretations the
Panel purported to derive from the Sanitary and
Phytosanitary Agreement (hereafter SPS Agreement,
or Agreement) and previous GATT/WTO jurispru-
dence.

Nevertheless, this comment will argue that the Ap-
pellate Body did not entirely discharge its duty to
set the record straight. It will be shown that on
closer inspection the Appellate Body’s ruling leaves
untouched some of the Panel’s methodological
findings with respect to risk and risk-assessment

L This, at first glance, appears a very sweeping statement indeed. In this
author's view, it is, however, something quite out of the ordinary for an
appellate jurisdiction to find fault not only with the trial judge’s interpre-
tation and application of the law but also its handling of the evidence.
The Appellate Body agreed with the EC's submission that the Panel had
misquoted one of the experts relied on by the EC and had indeed, on
the issue of risks inherent in controlling good veterinary practices in
administering growth hormones to cattle, not presented the opinion of
its own experts accurately, see WTO, EC Measures Concerning Meat
and Meat Products (Hormones), AB-1997-4, WT/DS26/ABIR &
WT/DS48/ABIR at paras. 138 and 144. The Appellate Body, however,
found these two specific instances of disregard for one of the party’s or
indeed the Panel's own scientific evidence not to be a “deliberate dis-
regard of evidence or gross negligence amounting to bad faith”, see
ibid. at para. 138.
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and in that regard pays mere lip-service to its own
conclusions justifying areversal of the Panel’s find-
ings.

2 The Appellate Body’s ruling

While the Appellate Body listed no less than ten
issues as being raised by the appeal from the origi-
nal Panel Report? five of these would appear to be
of particular significance in the ‘trade and environ-
ment’ context:

2.1 the allocation of the burden of proof under the
SPS Agreement

2.2 the meaning of "based on" in Art. 3.1 of the SPS
Agreement

2.3 the status of the precautionary principle under
the SPS Agreement

2.4 the meaning of "risk assessment” in Art. 5.1 of
the SPS Agreement; and

25 the interpretation of Art. 5.5 of the SPS Agree-
ment pertaining to WTO Members obligation
not to introduce arbitrary distinctionsin the level
of protection that result in discrimination against
other WTO Members

2.1 Burden of Proof

It will be remembered that on the Panel’s construc-
tion of the SPS Agreement, the burden of proof in
dispute settlement procedures involving the SPS
Agreement does not follow the rules that ordinarily
apply in WTO dispute settlement procedures. On
the Panel’s interpretation of the relevant provision
of the Agreement, a ‘rule-exception’-relationship
had been established notably by Art. 3 of the
Agreement, to the effect that the Agreement which
presumed, as a rule, that Members would follow
existing international norms and regulations, includ-
ing non-binding recommendations made by such
bodies as the Codex Alimentarius Commission in
their regulations respecting sanitary and phytosani-
tary measures. As a consequence, while under the
ordinary alocation of the burden of proof a Member
alleging another Member’s violation of obligations
arising under GATT/WTO law must make a prima
facie case with respect to such aviolation, the Panel
sought to shift the onus to the Member defending a
measure under the SPS Agreement once the chal-
lenging Member has made its prima facie case that
the defending Member does not follow existing
international norms and regulations in its regula-
tions concerning sanitary and phytosanitary meas-

2 |bid.at para. 96.
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ures’ In that respect, the Panel sought to draw a
parallel to the alocation of the burden of proof
where a Member relies on the justificatory rules in
Art. XX of the GATT. Hence, on the Panel’s con-
struction of Art. 3.1, 3.2, and 3.3 of the SPS Agree-
ment, it was for the European Community to make a
prima facie case that its measures imposing an im-
port ban on beef products originating from cattle
that have been treated with growth hormones were
in compliance with a WTO Member’s obligations
under the SPS Agreement, because the United
States and Canada had been able to make a prima
facie case that the EC measures in question deviated
from existing international norms and regulations, in
casu the recommendations made by the Codex Ali-
mentarius Commission’s scientific advisory body,
Joint FAO/WHO Expert Committee on Food Addi-
tives (JECFA), for threshold levels expressed in
Acceptable Daily Intakes and Maximum Residue
Levels.

The Appellate Body rectified this interpretation with
regard to the burden of proof. According to the
Appellate Body’s ruling, no such shift in the onus
could be deduced merely from ascribing a ‘rule-
exception’-relationship to the relevant provisions in
Art. 3 of the Agreement.* Consequently, it was for
the United States and Canada to make a prima facie
case indicating inconsistency with the EC’s obliga-
tions under the Agreement .’

2.2 The meaning of "based on"

Consistent with the reversal of the Panel’s distribu-
tion of the burden of proof, the Appellate Body also
took issue with the Panel’s interpretation of "based
on" in Art. 3.1 of the SPS Agreement. The provision
reads as follows:

To harmonize sanitary and phytosanitary meas-
ures on as wide a basis as possible, Members
shall base their sanitary or phytosanitary
measures on international standards, guide-
lines or recommendations, where they exist, ex-
cept as otherwise provided for in this Agree-
ment, and in particular in paragraph 3.

The Panel construed this obligation to ‘base’ sani-
tary or phytosanitary measures on ‘international

3 See Complaint by the United States, EC Measures Concerning Meat
and Meat Products (Hormones), WT/DS26/R/USA, paras 8.86 et seq.
and Complaint by Canada, EC Measures Concerning Meat and Meat
Products (Hormones), WT/DS48/R/CAN paras. 8.89 et seq.

4 WTO, supra note 1 at para. 104.

5 The EC’s victory on this point proved to be a Pyrrhic one. For subse-
quently the Appellate Body found the United States and Canada had in
fact discharged their burden of proof by making a prima facie case that
the import ban on growth hormone-treated beef products had been not
been based on a proper risk assessment within the meaning of Art. 5.1
of the Agreement and was thus inconsistent with the EC’s obligations
arising from Art. 5.1 of the Agreement, see WTO supra note 1 at para.
197 and accompanying note 180.

standards, guidelines or recommendations’ as an
obligation to enact only those measures that would
actually ‘conform’ to existing international stan-
dards, guidelines or recommendations’®

The Appellate Body had little difficulty in rejecting
the Panel's interpretation as unfounded not only on
aliteral interpretation of the words used in Art. 3.1,
but also on areading in conjunction with other pro-
visions of the Agreement that actually used the
terms ‘conform to.”” In addition, the Appellate Body
held that the effect of the Panel’ sinterpretation went
far beyond what the drafters of the Agreement had
intended in terms of the nature of the obligation
created by Art. 3.1. For the Panel’s interpretation
would have, for all practical purposes, rendered
existing international norms and regulations, even
where these have been adopted, as in the case of
the Codex Alimentarius recommendations, as no
more than non-binding recommendations, binding
on WTO Members? There was, however, no indica-
tion asto any intent on the part of the signatories to
the Agreement to agree to such afar-reaching limita-
tion on their sovereign right to enact regulatory
measures. Moreover, presuming such an intent
would, according to the Appellate Body, run afoul
of received standards of treaty interpretation in
international law:

We cannot lightly assume that sovereign states
intended to impose upon themselves the more
onerous, rather than the less burdensome, obli-
gation by mandating conformity or compliance
with such standards, guidelines and recommen-
dations.’

While the Appellate Body reversed the Panel’s
interpretation of Art. 3.1, it subsequently agreed
with the Panel’s reading of Art. 3.3. As aresult, the
Appellate Body affirmed the Panel’ s construction of
Art. 3.3 of the Agreement, and held, like the Panel,
that a Member, wishing to depart from existing in-
ternational standards, guidelines or recommenda-
tions in order to achieve a higher level of sanitary
protection, could aly do so by complying with
another provision of the Agreement, in particular,
the obligation under Art. 5.1 of the Agreement to
base sanitary or phytosanitary measures "on an
assessment, as appropriate to the circumstances, of
the risks to human, animal or plant life or health,
taking into account risk assessment techniques

& See WTO, supra note XX at paras. 8.72 et seq. (U.S. Panel Report) and
at paras. 8.75 et seq. (Canada Panel Report) as well as the WTO, su-
pranote 1 at para. 161.

7 WTO, supra note X at para. 163 et seq.
8 Ibid.at para. 165.
° Ibid. at para. 165 (citation omitted).
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developed by the relevant international organiza-
tions."*°

2.3 The Status of the Precautionary Principle

Although acknowledging that the wording of Art.
3.3 lent considerable support to the contention put
forward by the EC - namely that the provision envis-
aged two distinct situations of a Member enacting
sanitary or phytosanitary measures aimed at effect-
ing a higher level of protection than could be
achieved under international standards or guidelines
and that one of these situations did not require a
showing of compliance with the provisions of Art.
5.1 to 5.8" - the Appellate Body, on a purposive
interpretation of Art. 3.3 and the entire Agreement
held Art. 5.1 to 5.8 applicable to both situations
contemplated in Art. 3.3:

Consideration of the object and purpose of Arti-
cle 3 and of the SPS Agreement as a whole rein-
forces our belief that compliance with Article
5.1 was intended as a countervailing factor in
respect of the right of Members to set their ap-
propriate level of protection.

In this respect, the Appellate Body found the object
of the whole Agreement to establish a balance be-
tween ‘ shared, but sometimes competing, interests:’

The requirement of a risk assessment under Ar-
ticle 5.1, as well as of "sufficient scientific evi-
dence” under Article 2.2, are essential for the
maintenance of the delicate and carefully nego-
tiated balance in the SPS Agreement between
the shared, but sometimes competing, interests
of promoting international trade and of protect-
ing the life and health of human beings.*

With this determination, the principal outcome of
the appeal rested upon whether the EC had complied
with the requirement under Art. 5.1 of the Agree-
ment to base its sanitary and phytosanitary meas-
ures n question on a risk-assessment within the

0 |bid.at para. 177.
1 The provision reads:

Members may introduce or maintain sanitary or phytosanitary measures
which result in a higher level of sanitary or phytosanitary protection
than would be achieved by measures based on the relevant interna-
tional standards, guidelines or recommendations, if there is a scientific
justification, or as a consequence of the level of sanitary or phytosani-
tary protection a Member determines to be appropriate in accordance
with the relevant provisions of paragraphs 1 through 8 of Article 5. Not-
withstanding the above, all measures which result in a level of sanitary
or phytosanitary protection different from that which would be achieved
by measures based on international standards, guidelines or recom-
mendations shall not be inconsistent with any other provision of this
Agreement.

Appended to this provision is a footnote which defines ‘scientific justifi-
cation’ as a Member’s determination, “on the basis of an examination
and evaluation of available scientific information in conformity with the
relevant provisions of this Agreement,” “that the relevant international
standards, guidelines or recommendations are not sufficient to achieve
its appropriate level of sanitary or phytosanitary protection."

2 |bid.at para. 177.
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meaning of this provision. It will be recalled that the
Panel’s findings on this question were premised
upon a sharp dichotomy between on the one hand
risk-assessment, which the Panel held to be a purely
factual, non-judgmental exercisein empirical science,
and on the other risk-management which would
allow a Member to take account of value-driven
policy considerations.”® Furthermore, the Panel had
rejected the EC’ s submission according to which the
interpretation and application of Art. 5 of the SPS
Agreement would have to take account of the pre-
cautionary principle which, the EC had submitted,
applied as amatter of customary international law.™

The Appellate Body, athough ultimately upholding
the Panel’s findings with respect to these issues,
substantially modified some of the interpretations
suggested by the Panel. Its reasoning on the status
and relevance of the precautionary principle is not,
however, devoid of considerable ambiguity. For
although the Appellate Body affirms the Panel’s
holding that the principle could not, in and of itself,
find application irrespective of Art. 51 of the
Agreement, it rejected the Panel’s further assertion
that the principle was ‘ consumed’ by Art. 5.7 of the
Agreement:

We agree, at the same time, with the European
Communities, that there is no need to assume
that Art. 5.7 exhausts the relevance of the pre-
cautionary principle. It is reflected also in the
sixth paragraph of the preamble and in Article
3.3. These explicitly recognize the right of
Members to establish their own appropriate
level of sanitary protection, which level may be
higher (i.e., more cautious) than that implied in
existing international standards, guidelines
and recommendations. Thirdly, a panel charged
with determining, for instance, whether "suffi-
cient scientific evidence” exists to warrant the
maintenance by a Member of a particular SPS
measure may, of course, and should, bear in
mind that responsible, representative govern-
ments commonly act from perspectives of pru-
dence and precaution where risks of irreversi-
ble, eg. life-terminating, damage to human
health are concerned.”

Y et, in spite of these considerations, the precaution-
ary principle could not override the text of the SPS

-
@

See WTO, supra note 2 at paras. 8.107 et seq. (U.S. Panel Report) and
at paras. 8.110 et seq. (Canada Panel Report), for criticism of this
largely artificial and uncritical distinction between allegedly purely sci-
entific, value-free risk-assessment and policy-driven risk-management
see S. Deimann, “Case Comment: EC Measures Concerning Meat and
Meat Products (Hormones)” (1998) elni Newsletter 1/98 1 at note 38
and accompanying text, citing W.E. Wagner, “The Science Charade in
Toxic Risk Regulation” (1995) 95 Col. L. Rev. 1613.

Ibid. at paras. 8.157 et seq. (U.S. Panel Report) and at paras. 8.160 et
seq. (Canada Panel Report).

WTO, supra note 1 at para. 124.

-
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Agreement.’® The Appellate Body’s ambiguity with
respect to the status that should be accorded the
precautionary principle in the interpretation and
application of the SPS Agreement also finds reflec-
tion in its criticism of the Panel’s characterization of
such key-terms as ‘risk’ and ‘risk-assessment.’” Al-
though rejecting the Panel’s reading of ‘risk’ as
meaning a concrete ‘identifiable particular risk’ re-
flecting a ‘minimum magnitude of risk, " the Body
accepts the Panel’s view that the risks to be a-
sessed under Art. 5.1 could not be those inherent to
the limitations of human scientific knowledge and
methods. Similarly, while the Body finds fault with
the Panel’ s characterization of risk-assessment as an
exercise in laboratory experimental empirical sd-
ence,”® it finds the studies adduced in evidence
presented by the EC to demonstrate the presence of
a risk requiring a regulatory response deficient in
particularity

2.4 The meaning of "Risk Assessment"

For in rejecting the Panel’ s distinction between ‘ risk-
assessment’ on the one hand and * risk-management’
on the other - a distinction for which the Appellate
Body could not find a textual justification, as the
SPS Agreement makes no reference to ‘risk man-
agement’, the Body nevertheless accepts the test
set forth by the Panel for determining whether a
measure complies substantively with the require-
ment of a prior ‘risk-assessment’ within the meaning
of Art. 5.1 of the Agreement® Under this test, a
measure is substantively ‘based on’ on a risk-
assessment for purposes of Art. 5.1 of the Agree-
ment if it bears a ‘rational relationship’ to the prior
risk-assessment. The Appellate Body found this
element to be lacking, because the 1987 study by the
International Agency for Research on Cancer relied
on by the EC treated the question of cancerogenic-
ity of growth hormones in an abstract and general
manner without addressing each one of the particu-
lar substances at issue in the dispute.”

1

3

Ibid. at para. 125.
Ibid. at para. 186.
Ibid. at para. 187.
Ibid. at paras. 197-200.

Ibid. at para. 193. Note, however, that the Body reverses the Panel with
respect to a procedural element and its finding that the lack of appro-
priate recitals in the preambles to the respective enactments indicated
that they had been procedurally ‘based on’ the studies the EC had
submitted as risk-assessments for purposes of Art. 5.1., at paras. 190-
194. In this respect, the Body made it quite clear that a Member was not
required, for instance, to perform its own risk-assessment but could also
rely on studies previously conducted by other Members.

Ibid. In passing, it should be noted, however, that the Body reversed the
Panel on the question of whether a ‘risk-assessment’ under Art. 5.1
could also address risks arising from the difficulty of ensuring compli-
ance with good veterinary practices in administering growth hormones.
Contrary to the Panel, the Appellate Body held these to be risks that
could be considered by a member in the context of Art. 5.1. Again, how-
ever, it found the studies submitted by the EC to buttress its allegations

1
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2.5 Interpretation of Art. 5.5. of the SPS Agreement

Finally, the Appellate Body disposed of what surely
constituted the most controversial aspect of the
original report, namely the Panel’ s findings concemn-
ing the EC’s violation of obligations arising under
Art. 5.5 of the Agreement that, it is no exaggeration
to say, bordered on the preposterous. Art. 5.5 re-
quires Members to refrain from introducing arbitrary
distinctions in the level of sanitary or phytosanitary
protection they deem necessary:

With the objective of achieving consistency in
the application of the concept of appropriate
level of sanitary or phytosanitary protection
against risks to human life or health, or to ani-
mal and plant life or health, each Member shall
avoid arbitrary or unjustifiable distinctions in
the levels it considers to be appropriate in dif-
ferent situations, if such distinctions result in
discrimination or a disguised restriction on in-
ternational trade.

The Panel had found such arbitrary distinctions in
the level of protection in the relevant EC legislation
not only in relation to the different regulatory treat-
ment reserved for the use of growth hormones in
cattle rearing and the use of certain anti-bioticsin
pig rearing, but also in the different regulatory
treatment afforded to growth hormone-treated beef
on the one hand and meat or other food products
with naturally occurring levels of growth hormones
on the other. The Panel considered the EC's zero
risk policy, regarding the residues in beef of artifi-
cially raised levels of either naturally occurring or
synthetically manufactured growth hormones, arbi-
trary because naturally occurring residues of the
substances at issue in other food stuffs had been
left unregul ated

In reversing the Panel’s findings on this point, the
Appellate Body' s reasoning speaks for itself:

We do not share the Panel’s conclusions that
the above differences in levels of protection in
respect of added hormones in treated meat and
in respect of naturally-occurring hormones in
food, are merely arbitrary and unjustifiable. To
the contrary, we consider thereis a fundamental
distinction between added hormones (natural
or synthetic) and naturally-occurring hormones
in meat and other foods. In respect of the latter,
the European Communities simply takes no
regulatory action; to require it to prohibit to-
tally the production and consumption of such
foods or to limit the residues of naturally-

deficient in particularity to qualify as proper ‘risk-assessments’ for pur-
poses of Art. 5.1., seeibid. at paras. 202-208.

Ibid. at paras. 8.193 et seq. (U.S. Panel Reports) and at paras. 8.196 et
seq. (Canada Panel Report).

~
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occurring hormones in food, entails such a
comprehensive and massive governmental n-
tervention in nature and in the ordinary lives of
people as to reduce the comparison itself to an
absurdity.?

Although the Appellate Body affirmed the Panel’s
finding with respect to the EC’s failure to ban the
use of carbadox in pig rearing, it reversed the
Panel’s further finding under Art. 5.5 that the dis-
tinction in the level of protection had resulted in
discrimination or a disguised restriction on interna-
tional trade. The Body explicitly rejected the Panel’s
attempt to apply previous panel and appellate rul-
ings' doctrinal reasoning under Art. 111 and the cha-
peau of Art. XX GATT to Art. 5.5 of the Agree-
ment?* Thus, a finding as to the difference or dis-
crepancy in the level of protection in comparable
situations cannot in and of itself be determinative of
the last element of the test set forth in Art. 5.5, i.e.
the question of whether such measures lead to dis-
crimination against other Members or lead to dis-
guised restrictions on international trade.

The Appellate Body also found fault with the
Panel’ s attributing protectionist and hence discrimi-
natory motives to the EC's enactment of the import
ban. The Panel based their reasoning on the per-
centage of beef treated with growth hormonesin the
United States and Canada, compared with the per-
centage of treated beef in the EC at the time of the
coming into force of the import ban. Citing the lack
of any evidence suggesting lobbying on the part of
the EC’'s beef producers (who, moreover, as the
Body rightly pointed out, are also subject to a corre-
sponding ban on the export of treated meat),” the
Appellate Body accepted the EC’ s submission main-
taining consumer and health protection considera-
tions as underlying the ban:

We are unable to share the inference that the
Panel apparently draws that the import ban on
treated meat and the Community-wide prohibi-
tion of the use of the hormones here in dispute
for growth promotion purposes in the beef sec-
tor were not really designed to protect its popu-
lation from the risk of cancer, but rather to keep
out USand Canadian hormone-treated beef and
thereby to protect the domestic beef producers
in the European Communities.”

2 WTO, supra note 1 at para. 221. The Body also reversed the Panel's
findings as to an arbitrary distinction in the level of protection to the
extent that the EC provisions at issue contained certain exemptions
from the import ban on growth-hormone treated beef for hormones ad-
ministered for therapeutic or zootechnical purposes, see ibid. at para.
225.

2 |bid. at para. 239.

% |bid.at para. 244.

% |bid.at para. 245.
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3 Conclusion

While there is much to commend the Appellate
Body’s ruling, it still leaves open a number of ques-
tions concerning the status of the precautionary
principle, and the latitude WTO Members continue
to enjoy under the SPS Agreement in determining
appropriate levels of protection and corresponding
regul atory measures.

It is precisely on the issue of the precautionary
principle and its status under or beside the SPS
Agreement that the Appellate Body appears to take
with one hand what it gives with the other. On the
one hand, the Body reverses the Panel’ s conclusion
as to the alleged exhaustiveness of Art. 5.7 of the
Agreement in relation to the precautionary principle
and its attempt to restrict a Member’sright to aim at
a higher level of protection to ‘identifiable risks.” On
the other hand, the Body affirms the impossibility
for a WTO Member to enact regulatory measures
directed at risks related to the inherent uncertainty
of scientific knowledge and methods and, conse-
quently, interprets Art. 5.1 of the Agreement as
requiring assessment of particular substances.

It is, however, precisely in the area of (at present)
non-identifiable risks that arise from the inherent
limitations of scientific knowledge that the precau-
tionary principle will have an increasingly greater
role to play, especially in the bio-technology sector.
These types of risks are addressed in part by the
EC's Novel Foods Regulation®” and its requirement
of proper labelling for genetically modified food
stuffs. This Regulation was promulgated because
scientific knowledge and understanding of how
humans, animals, or, the physical environment react
to trans-genetic plants and foods stuffs remains
incomplete. In fact, for some bio-tech products it
must of necessity remain incomplete due to the
impossibility of performing scientific experiments
and gathering empirical data. What we do know,
however, as a matter of theoretical knowledge, is
that the potential for damage is greatly increased
and that, furthermore, the type of damage that will
occur as a result of a trans-genetic plant replacing
natural species, for instance, is quite different in
magnitude and nature than any other transformation
human civilization has fastened on the environment
since the onset of the industrial revolution.?® On the

27 European Parliament and Council Regulation 258/97/EC of 27 January
1997 on novel foods and novel food ingredients, [1997] 0.J. L 43, p. 1
et seq.

28 Attimes, one gets the impression the Appellate Body is well aware of the
different nature of the risks involved, as when it reminds the Panel that
where it is “charged with determining, for instance, whether ‘sufficient
scientific evidence’ exists to warrant the maintenance by a Member of a
particular SPS measure” it “may, of course, and should bear in mind
that responsible, representative governments commonly act from per-
spectives of prudence and precaution where risks of irreversible, e.g.
life-terminating, damage to human health are concerned”, see WTO,
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Appellate Body’s interpretation, an argument could
be made that, despite the differences in the magni-
tude and types of risks involved, no labelling re-
quirement, or indeed even more restrictive regula-
tory measures, can be enacted for an entire technol-
ogy as such. Rather, the EC first has to assess indi-
vidually the risks inherent to each and every trans-
gene that is used in agro-industrial food produc-
tion.”

As for the nature of risk-assessment within the
meaning of Art. 5.1 of the Agreement, the Appellate
Body, refreshingly, took objection to the Panel’s
misguided and flawed dichotomy between ‘scien-
tific’  risk-assessment and ‘policy-guided’ risk-
management.® On this point, the Body’ s reversal of
the Panel holds out the perspective of amore realis-
tic understanding of risk-assessment prevailing
under the SPS Agreement. Unfortunately, though,
the Body did not grasp the opportunity to remind its
audience that, contrary to what the Panel implied,
the 1988 and 1989 JECFA reports that the safety of
allowing growth hormones to be administered in
bovine meat production were based on a number of
policy considerations®

The Appellate Body’s interpretation of Art. 5.5 of
the Agreement also would appear to be much more
congenial to environmentalist and consumer protec-
tion concerns. On this specific point, the appellate
ruling seemsto have taken much of the deregulatory
sting out of the original Panel Report, although it
accepted the Panel’s reasoning on the question of
an arbitrary distinction in the level of protection in
relation to the allowed use of carbadox within the

supra note 1 at para. 124. Yet, the Body shrinks away from the neces-
sary consequence in such a situation, namely that governments must be
allowed to respond to such risks even where a dearth of scientific
knowledge and empirical data suggest the probability of their material-
izing into concrete harm to human or animal health or to the environ-
ment as a whole may be very small.

In this regard, the Appellate Body'’s ruling would also appear to have,
much like the original Panel Report, a detrimental side-effect on animal
welfare. Just as the original Panel implicitly held the commercial free
trade interests of Canada and the United States to outweigh whatever
indescribable pain has to be inflicted on castrated rhesus macaque
monkeys and ovariectomized female cynomolgus monkeys to ‘prove’ the
innocuousness of the substances at issue, the Appellate Body, in hold-
ing the studies submitted by the EC as lacking in particularity, appears
to suggest the EC will simply have to perform similar experiments in or-
der to legitimately arrive at the opposite conclusion under Art. 5.1.

See Deimann, supra note 13.

First and foremost that it is possible to determine the risks inherent to
administering the substances concerned in terms of threshold values
expressed as Acceptable Daily Intakes and corresponding Maximum
Residue Levels and, secondly, that for purposes of arriving at such
threshold values it is possible to extrapolate from the results of animal
testing. Generally speaking, the Body did not address the issue of sci-
ence being instrumentalized for purposes of challenging regulatory
measures under the Agreement, see J. Atik, “Science and International
Regulatory Convergence” (1997) 17 Nw. J. of Int'l L. & Bus. 736.
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EC, and thus followed aline of argument that can be
summarized as ‘ equality in wrongfulness.’ ¥

Nevertheless, as long as the apostles of the new
liberal free trade order continue to extol the virtues
of deregulation® it is well for environmentalists to
continue to remind the public of the ulterior motiva-
tion and rationale behind much of modern environ-
mental, consumer protection and other regulation
that seeks to further important public purposes. The
rationale for modern regulation was stated with
exceptional clarity by Mr. Justice Cory in the Su-
preme Court of Canada:

In short, regulation is absolutely essential for
our protection and well being as individuals,
and for the effective functioning of society. It is
properly present throughout our lives. The more
complex the activity, the greater the need for
and the greater our reliance upon regulation
and its enforcement. For example, most people
would have no idea what regulations are re-
quired for air transport or how they should be
enforced. Of necessity, society relies on govern-
ment regulation for its safety.

Regulatory legislation is essential to the opera-
tion of our complex industrial society; it plays a
legitimate and vital role in protecting those
who are most vulnerable and least able to pro-
tect themselves. The extent and importance of
that role has increased continuously since the
onset of the Industrial Revolution. Before effec-
tive workplace legislation was enacted, labour-
ers - including children - worked unconsciona-
bly long hours in dangerous and unhealthy sur-
roundings that evoke visions of Dante’s Inferno.
It was regulatory legislation with its enforce-
ment provisions which brought to an end the
shameful situation that existed in mines, facto-

w
8

See Deimann, supra note 13. Indeed, following the Appellate Body’s
ruling, one could only hope that the Dutch government, for example,
will finally challenge criminal and administrative bans on the importa-
tion, distribution, and sale of cannabis products in most of its trading
partners as unjustifiable and arbitrary distinctions in the level of protec-
tion, since a large number of studies have shown alcohol to be far more
addictive (and toxic) than marijuana. Curiously, however, most Western
industrialized countries, notably the United States, Germany, and
France, continue to adhere to their prohibitionist ideology while allow-
ing not only the sale of more addictive and toxicologically potentially
more damaging alcoholic beverages, but also encouraging their con-
sumption through permitting active advertisement and sponsoring on
the part of beer and other alcoholic beverages brands.

See only E.-U. Petersmann, “Constitutionalism and International Q-
ganizations” (1997) 17 Nw. J. of Int'l L. & Bus. 398 (emphasis added):
“The worldwide trend towards deregulation, market economies, protec-
tion of human rights and democracies reflects an increasing recognition
that individual freedom, non-discrimination and rule of law the best
conditions for promoting individual and collective self-determination
and social welfare.”

The suggestion that regulation, as this remark implies, is incompatible
with individual freedom, non-discrimination and the democratic rule of
law must, of course, be vigorously protested.

w
3
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ries and workshops in the nineteenth century.
34

It would appear that hislordship’s remarks have lost
nothing of their relevance in the face of continued
efforts at the international level to instrumentalize
international trade agreements for deregulatory

% R.v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154 at 224 & 234. To

this one might add Madame Justice Wilson’s observation in McKinneyv.
University of Guelph, [1990] 3 S.C.R. 229 at 356:
“Itis, in my view, untenable to suggest that freedom is co-extensive with
the absence of government. Experience shows the contrary, that free-
dom has often required the intervention and protection of government
against private action.”

purposes that are incompatible with a commitment to
sustainability. There can be no doubt that the envi-
ronment constitutes a vulnerable element in our
societies that is worthy of appropriate regulatory
protection. The Appellate Body’s ruling goes some
way towards setting the WTO's record straight.
Unfortunately, it has shied away from confirming
whole-heartedly, with the same degree of clarity and
uneguivocation as the Supreme Court of Canada,
WTO Members sovereign right to engage in legiti-
mate regulation under the SPS Agreement and the
precautionary principle.

ECJ on German Implementation of Access to Information Directive

The German Federal Freedom of Access to Environ-
mental Information Act intends to transpose Direc-
tive 90/313/EEC. The Act had encountered some
strong criticism from environmental organisations
because of its extensive list of exemptions.

Art. 7 of the Act generally denies aright for access
to environmental information "during ongoing court
proceedings, criminal investigations and administra-
tive procedures, concerning the information the
public authority has dbtained during the proceed-
ing."

The provision in Art. 7 of the Act is based on the
provision of Art. 3 of the European Directive which
says that the Member States may refuse information
where it affects "matters which are or have been sub
justice or under enquiry". The German legislator's
interpretation of the exemption clause had the effect
that the actual range of information was in certain
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cases severely narrowed. Some authorities argued
that they were entitled to refuse information in all
cases where decisions were still to be made.

The European Court of Justice (ECJ) clarified on
17.6.1998 that the exemption clause does not comply
with the requirements of the European Directive.
Art. 3 of the European Directive protects preliminary
investigations in matters that are under considera-
tion by ajudicial body. According to the ECJ, Art. 3
is not applicable to administrative procedures in
general. The higher administrative court of
Schleswig-Holstein had forwarded the question to
the ECJ. The ECJ had to decide whether a citizen had
the right to receive access to documents that were
prepared during an ongoing road planning proce-
dure.

Betty Gebers
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NEWS IN BRIEF

Work Programme of the European Commission in 1998

The European Commission has set five political
priority areas for action during 1998: The priorities
are (1) the employment policy, (2) theintroduction of
the Euro, (3) the implementation of the reforms that
were proposed in Agenda 2000, (4) external relations
with other countries. Environmental protection is
addressed under the fifth priority: "Serving the pub-
lic for abetter quality of life".

Under this heading the Commission expresses its
concern about improving public health. The work
programme includes better standards for the protec-
tion of consumer health when human health prod-
ucts are placed on the market. The Commission
plans to propose amendments to a number of exist-
ing directives relating to environment and agricul-
ture, but does not specify thisintention.

A further priority of the Commission is the respect
for basic values and human dignity. The Commis-
sion specifically refers to the field of genetic engi-
neering. The Commission plans to address these
concerns and will rely on the guidance of the opin-
ion from a group of advisers to the ethical implica-
tions of biotechnology.

The European Commission also addresses the rela-
tion between high environmental standards and
economic growth. The Commission believes that
their goals are not incompatible and that environ-
mental standards must be enforced in such away as
to make Europe more competitive and to reduce
employment. In particular, environmental implica-
tions will be considered during the implementation
of other EU policies. Particular attention will be paid
to environmental issues in relation to enlargement,
especially on the matter of nuclear safety.
However, the legislative agenda for 1998 includes
only three new proposals in the environmental sec-
tor:
- proposals on national emission ceilings (SO,, NOXx,
NH,, VOCs).
- proposal on air quality
- proposal on electronic waste.

The legislative activities also include those activities
that have been started in the years before but have
not been passed yet.

Recommendations for the Revision of Directive on Access to Information

The Directive 90/313/EEC on the Freedom of Access
to Information on the Environment opens up access
to environmental information to individuals and
organisations throughout the EU. A review and
possibly an amendment of the Directive is due in
1998. The Member States had to deliver reports on
the implementation of the Directive to the European
Commission by 31.12.1996.

Since 1992 the Dutch Stichting Natuur en Milieu
(SNM), one of the major environmental organisa-
tions in the Netherlands, has conducted a series of
activities to encourage early and effective use of the
Directive 90/313/EEC. SNM gathered expertsthat are
affiliated with environmental protection organisa-
tions from all Members States and the Enlargement
States. In 1996 a compilation of independent reports
on the implementation of the Directive in the Mem-
ber States was published. This compilation of 1e-
ports reviews legislation and experience in practice.
The official reports of the Member States were con-
sidered to be ,,uneven in quality, the majority being
sketchy and lacking solid foundation based on d-
ther statistics concerning the handling of requests
or on input from citizens and organisations who

have been attempting to exercise the right to access
to environmental information” (SNM).

SNM prepared a report recommending a possible
revision of the Directive 90/313/EEC. The report was
prepared on the informational basis of the 1996
compilation of independent reports and on the re-
sults of aworkshop held in Utrecht in January 1998.
The report tracks the provisions of the Directive and
provides a synopsis of the experience in practice. It
also identifies good practices which have emerged
and makes specific recommendations for each provi-
sion.

Stichting Natuur en Milieu, Ralf Hallo, Recommen-
dations for the Review and Revision of Directive
90/131/EEC on the freedom of Access to Informa-
tion on the Environment, Utrecht 1998. For orders
and further information, fax: +31 30 233 1311,
email: snm@antenna.nl

Ralf Hallo (Ed.): Access to Environmental informa-
tion in Europe: The Implementation and Implica-
tions of Directive 90/313/EEC, 464 p., ISBN: 90-
411-0651-0, 114 USD, Kluwer Law International,
The Hague 1996

Subscribers to the elni newsletter and elni members
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can receive single copies at a considerably -
duced price. Please contact the elni Coordination

office.

European Commission Takes Legal Action against Member States

- The Commission has started legal proceedings
against Belgium, France, Germany, Spain, Itay,
and Greece for their failure to comply with previ-
ous European Court of Justice rulings regarding
waste, battery waste, natural habitats, wild birds,
genetically modified organisms, and waste water.
The Commission has given formal notice to all of
the Member States except Italy. Italy will receive a
Reasoned Opinion regarding Case G302/95 con-
cerning Directive 91/271/EEC (waste water treat-
ment). The countries and case numbers are : Bel-
gium, Case G357/96; France, Cases G282/96, G
283/96 and C-223/96; Germany, Case G442/92;
Spain, Case C-107/96; and Greece, Case C-329/96.

- The Commission has made an application to the
Court of Justice against France, Finland, Denmark,
Germany, Luxembourg, the Netherlands, and Ire-
land for their failure to provide a list of Special
Protection Areas (SPAS) as required by Art. 4 of
the Habitats Directive (92/43/EEC). (Article 4 de-
fines that SPA information shall include a map of
the site, its name, location, etc.) The Commission
has decided to send a Reasoned Opinion to Aus-
tria and Spain. The Habitats Directive ensures
Member State compliance with NATURA 2000.

NATURA 2000 creates a network of SPAs which
will conserve animal and plant habitats. The
NATURA 2000 network will be implemented in
three phases: (1) the Member States will propose
sites; (2) the Commission will adopt the list of
sites of Community importance, in agreement with
the Member States; and (3) the Member States will
then designate these sites as special areas of con-
servation. Presently, the implementation of
NATURA 2000 is behind schedule. The Commi s-
sion also has cases against Spain, Germany, and
the Netherlands concerning the Wild Birds Direc-
tive (79/409/EEC); France will receive a Reasoned
Opinion regarding Regulation No 3254/92, which
prohibits the use of leghold traps.

- The Commission will take legal action against
Spain, the United Kingdom, Portugal, Finland and
France to curb water pollution by nitrates accord-
ing to the Nitrates Directive (91/676/EEC). The
United Kingdom, Portugal, Finland and France will
receive Reasoned Opinions. Spain will be referred
to the ECJ. The Directive isintended to reduce wa-
ter pollution caused by agricultural sources, and
to prevent further pollution. Presently, none of the
countries are in compliance with the Directive.

United Kingdom will Enact a Freedom of Information Bill

In December 1997 the British government published
‘The White Paper.’ ‘The White Paper’ outlined a
proposal for a Freedom of Information (FOI) Act that
the Government would like to have in force in 1999.
‘The White Paper’ invited the British public to make
comments that will be considered during the drafting
of the FOI Bill. UK citizens submitted their com
ments to the UK Citizen's Online Democracy Web-
site <http://www.foi.democracy.org.uk>.

Presently, the public’s comments are being used to
draft a FOI Bill. The Government intends to publish
the draft Bill in 1998 for further comment. Thereafter,
the introduction to Parliament of the Bill will be an
early priority.

The FOI Act will open up public authorities and
other organisations which carry out public func-
tions. The public will have a legal right to access
information held by aimost all public bodies. (For
example, government departments and agencies,
The National Health Service, local councils and local
registered bodies, nationalised industries and public
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corporations, courts and tribunals, the police, The
Armed Forces, schools, colleges and universities,
public service broadcasters, privatised utilities,
private sector organisations working for the gov-
ernment). Public bodies covered by the Act will
have a statutory duty to make certain information
available.

Commenting on ‘The White Paper’, Prime Minister
Tony Blair said, "The traditional culture of secrecy
will only be broken down by giving people in the
United Kingdom the legal right to know. This fun-
damental and vital change in the relationship be-
tween government and governed is at the heart of
this *White Paper’."

The FOI Act will emulate similar statutory provi-
sions existing in the U.S.A, Canada, New Zealand,
Australia, and Sweden.

For up to date information, see
< http://open.gov.uk/mof-g/foihome.htm> and
<http://www.foi.democracy.org.uk>.
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New Proposal for a European Directive Reducing Outdoor Equipment Noise
Emissions

In view of an analysis of the noise situation in
Western Europe (see COM /96/540) which shows
that about 20% of the inhabitants suffer from noise
of acritical level, a Commission Directive (see COM
/98/ 0046-final, published April 22, 1998, OJ C 125)
seeks to reduce the total noise emissionsin Europe.

The World Heath Organisation (WHO) report
‘Community noise - Environmental Health Criterid
(not yet published) shows that sleeping problems,
auditory, cardiovascular, and other physiological
and psychological injuries are possible effects of
noise on human health. Transportation emits the
most noise, but noise contributions from outdoor
equipment is growing as the equipment grows in
number and increases in power. This new Directive
should end these tendencies, and protect Commu-
nity Citizens from noise exposure and health haz-
ards.

The main aims of the Directive are:

- reducing the absolute noise emissions of outdoor
equipment

- simplifying noise making equipment regulationsin
the Community

- avoiding fragmentation of the internal market by
adopting legislation that reduces future noise
emissions

- informing customers and public authorities

The noise emissions of more than 50 kinds of out-
door equipment such as power generators, cranes,
lawnmowers, or compressors shall be controlled.
The Directive intends to guarantee the free move-
ment of the products within the European Commu-
nity; the Member States shall not prohibit, restrict or
impede the placement of the product on the market.
The Directive contains a range of measures from
defined noise levels to informing the public with
compulsory markings of all products that have a
guaranteed noise level.

Protocols on Heavy Metals and Persistent Organic Pollutants

During the fourth ministerial conference "Environ-
ment for Europe" in Arhus two protocols to the
UN/ECE Convention on Long Range Transbound-
ary Air Pollution were adopted and signed.

The draft protocol on heavy metals targets three
particularly harmful substances: lead, cadmium and
mercury. The countries have to reduce their emis-
sions of these three metals below their emission
levels of 1990 (or an alternative year between 1985
and 1995). The protocol aims to cut emissions from
industrial sources, combustion processes and waste
incineration. It lays down limit values for emissions
from stationary sources and suggests best available
techniques for these sources. The protocol requires
countries to phase out leaded petrol. It also intro-
duces measures to lower heavy metal emissions
from other products, such as mercury in batteries.

The second protocol on persistent organic pollut-
ants (POPs) focuses on a list of 16 substances,
which have been singled out according to certain
risk criteria. The objective is to eliminate any dis-
charges, emissions and losses of POPs. The proto-

col bans the production and use of some products
(Aldrin, chlordane, chlordecone, dieldrin, endrin,
hexabromobiphenyl, mirex and toxaphene). Other
POPs are scheduled for elimination at a later stage
(DDT, heptachlor, hexachlorobenzene, PCBs). The
protocol also severely restricts the use of DDT,
HCH (including lindane) and PCBs. However, the
protocol also contains exemptions (e.g., the use of
POPs for health emergencies).

The countries are also obliged to reduce their emis-
sions of dioxins, furans, PAHs and HCB below the
levels of 1990 (or an alternative year between 1985
and 1995). The protocol puts forward best available
techniques to cut emissions of these POPs. For the
incineration of municipal, hazardous and medical
waste it lays down specific limit values.

Contact at United Nations Commission for Europe,
UN/ECE, Environment and Human Settlement
Division: Lars Nordberg, Henning Wuester, Fax:
+41 22907 01 07,

email: lars.nordberg@unece.org and
henning.wuester @unece.org
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CONFERENCES

Greening the Industry - 7! International Conference

The conferences of the Greening of Industry Net-
work are a platform for people from diverse back-
grounds to exchange ideas, experiences and to de-
velop (new) relationships, visions and practices for
sustainability. To facilitate this process a variety of
discussion forms will be offered during the confer-
ence, such as plenary debate, dialogue workshops,
paper workshops, keynote speeches with breakout
sessions, and poster presentations. For doctoral
researchers a one-day workshop will be organized
on Sunday, November 15. On Monday November 16
the conference will be opened officially and it closes
at Wednesday, November 18. The Conference Pro-

gramme Committee will design the final programme
of the conference following the results of this call
and with respect to the learning process within the
Network. The conference fee (including conference
material, lnches and receptions) will be approx-
mately US$400 for al participants, including pre-
senters.

For registration and the detailed programme
please contact: Conference Organizing Committee,
Legambiente, Via Salaria 403, 00199 Rome, Italy,
Tel. +39 6862 68343, Fax: +39 6862 18474,
email: md5922@mclink.it.

Surviving the 21st Century - Chances for a Sustainable Society?

The earth's population is growing exponentialy,
global effects of environmental pollution are becom-
ing visible, the social disparity isincreasing. How do
we reach a sustainable society that balances our
ecological, economic and social priorities?

From October 29 until November 1a conference
organised by AEGEE Heidelberg (Association des
Etats Généraux des Etudiants de I'Europe) will focus
on this question. Interested people will be offered an
insight into the many aspects of sustainability and a
forum for discussions with other young Europeans,
scientists, politicians and managers.

Topics to be covered by lectures include the use of
energy, better consumer behaviour, mobility and
ecological management concepts. Complementary
workshops will critically evaluate our own conduct
to achieve a more sustainable style of living, result-
ing in a checklist for our every-day actions and a
concept for a sustainable university. The event will
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be concluded by a panel discussion about the pos-
sibilities for a political implementation of the concept
of sustainable development.

The contribution to cover the conference expenses
will be ECU 20 for members of AEGEE, ECU 28 for
students and ECU 40 for other participants. Lodging
in agymnasium will be provided.

AEGEE is the largest interdisciplinary student’s
organisation in Europe. It is open for students from
all faculties, and is not linked to any political party or
religion. Each weekend large scale congresses, lan-
guage courses and study trips are organised by
AEGEE.

For more information please contact AEGEE Hei-
delberg, Postfach 102129, 69011 Heidelberg,
email: AEGEE.Heidelberg@urz.uni-heidelberg.de
or visit the  following web  pages:
http://www.r zuser .uni-heidel berg.de/~dl 1/base
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TASKS AND ACTIVITIES

What is elni?

The Environmental Law Network International (eh) is
a network of individuals and organisations who
share an interest in environmental law. ehi provides
an international forum for the exchange of news,
views, ideas and experiences in environmental law
and in so doing promotes international communica-
tion and cooperation of those working in thisfield.

eniwas set up in 1990 and now has over 300 members
including legal practitioners and academic lawyers
from all over theworld.

Why is elni Necessary?

In many countries lawyers are working on aspects of
environmental law, often with environmental initia-
tives and organisations or as legislators, but without
contact with other lawyers abroad. Such contact and
communication is vital for the successful and effec-
tive implementation of environmental law. For exam
ple:

For the legal practitioner offering advice to affected
groups or persons, a wider knowledge of environ-
mental law and international contacts with others
working in the same field will enable him to draw on
wider legal arguments based on European and inter-
national law allowing him to be more creative in the
presentation of his case.

For the legislator or executive authorities, and those
advising or aiming to influence them, a knowledge
and understanding of different systems of environ-
mental regulation of different states, countries or
continents and of the effectiveness of their practical
implementation dlows comparisons and enables the
legislator or authority to learn from wide and diverse
experiences when faced with the task of developing
and improving environmental legislation and its
practical application.

How are elni's Objectives Achieved?

ehi coordinates a number of different activities to
facilitate the communication and contact of those
interested in environmental law around the world.

1 Studies of the Environmental Law Network Interna-
tional

eni publishes a series of books entitled ,, Publications
of the Environmental Law Network International”.
Each volume contains papers by various authors on
a particular theme in environmental law and in some
cases is based on the proceedings of the annual
conference. There are nine volumes to date:

- International Environmental Impact Assessment

- Participation and Litigation Rights of Environ-
mental Associationsin Europe,

- Civil Liability for Waste,
- Licensing procedures for Industrial Plants and the
Influence of EC Directives,

- Environmentally Sound Waste Management,
- Dynamic International Regimes,

- Environmental Control of Products and Sub-
stances,

- Environmental Rights- Law, Litigation and Access
to Justice,

- New Instruments of Sustainability - The Contribu-
tion of Voluntary Agreements to Environmental
Policy (in preparation)

2 e Newsletter

The ehi Coordinating Bureau in Darmstadt, Germany,
produces and sends to each member the ehn Newslet-
ter twice a year containing member's reports on pro-
jects, legal cases and developments in environ-
mental law. ehi therefore encourages its members to
submit such articles to be published in the Newsl et-
ter, in English, in order to allow the exchange and
sharing of experiences with other members.

3 Annual Conference

The annual conference focuses on a different theme
in environmental law and is held at a different venue
each year. This event allows members to meet, ex-
change ideas and plan cooperative projects as well
as being legally informative with talks from lawyers
and others from all over the world.

4 Coordinating Bureau

The Coordinating Bureau is at the Oko-Institut in
Darmstadt, Germany, which is a non-governmental,
non-profit making research institute. The Bureau
acts as an information centre where members can
obtain information about others working in certain
areas thus promoting the development of interna-
tional projects and cooperation.

elni's Board

At the ehi annual conference in 1991, the participat-
ing members decided to create a board that assumes
partial responsibility for the Network's future devel-
opment. Members of the Board are:

James Cameron, barrister, Foundation for Interna-
tional Environmental Law and Development (FIELD),
SOAS, University of London, U.K.
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Jerzy Jendroska, lawyer, member of the Research
Group on Environmental Law at the Polish Academy
of Sciencein Wroclaw, Poland

Sanford Lewis, laywer, director of the Good
Neighbor Project for Sustainable Industries, Wav-
erly, USA

Stefano Nespor, lawyer, editor of the "Rivista Guiri-
dicadell'Ambiente”, Milano, Italy

Nelly Paleologou, member of the board of the Greek
Environmental Law Association, Birdlife Interna-
tional, Brussels, Belgium.

Marga Robesin, staff lawyer with the Stichting
Natuur en Milieu, Utrecht, the Netherlands

Gerhard Roller, lawyer, Oko-Institut e.V., Dam
stadt, Germany

Nicolas de Sadeleer, lawyer and academic for the
Centre d'étude du droit de I'environnement (CEDRE)
at the facultés universitaires Saint-Louis, Brussels,
Belgium

Todd True, lawyer, Sierra Club Legal Defense Fund,
Sesttle, USA
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elni PUBLICATIONS

elni (Ed.): New Instruments of Sustain-
ability: The Contribution of Voluntary

Agreements to Environmental Policy
Cameron May Ltd., London, summer 1998,
pb., ca. £40 post paid UK, £45 post paid EU,
£50 post paid other countries

elni (Ed.): Environmental Impact As-
sessment
European and Comparative; Law and

Practical Experience
Cameron May Ltd. London 1997, 284pp, ISBN
1 874698 074, pb. £40 post paid UK, £45 post
paid EU, £50 post paid other countries.

Sven Deimann / Bernard Dyssli (Eds.):
Environmental Rights : Law, Litigation and

Access to Justice
Cameron May Ltd. London 1995, 340pp, ISBN
1-874698-11-2, pb. £40 post paid UK, £45
post paid EU, £50 post paid other countries.

Betty Gebers / Jerzy Jendroska (Eds.):
Environmental Control of Products and
Substances:

Legal Concepts in Europe and the United

States
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris 1994, Vol. 6, 179pp., ISBN 3-631-
47672-8, pb. DM65,00

Thomas Gehring: Dynamic International
Regimes:
Institutions for International Environmen-

tal Governance
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris 1994, Vol. 5, 515pp., 22 fig. 12
tab., ISBN 3-631-47631-0, pb. DM128,00

Andrea Sander / Peter Kippers (Eds.):
Environmentally Sound Waste Manage-
ment?

Current Legal Situation and Practical Ex-

perience in Europe
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris, 1993, Vol. 4, 241pp., ISBN 3-631-
45863-0, pb. DM74,00

Betty Gebers / Marga Robensin (Eds.):
Licensing Procedures for Industrial

Plants and the Influence of EC Directives
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris 1993, Vol. 3, 166pp., ISBN 3-631-
45580-1, pb. DM59,00

Peter v. Wilmowsky / Gerhard Roller:
Civil Liability Waste: A Legal Analysis of
the Proposed EC Directive
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris 1992, Vol. 2, 196pp., ISBN 3-631-

45172-5, pb. DM59,00

Martin Fuhr / Gerhard Roller (Eds.): Par-
ticipation and Litigation Rights of Envi-
ronmental
Associations in Europe
Current Legal Situation and Practical Ex-
perience
Peter Lang Verlag Frankfurt/M., Bern, New
York, Paris 1991, Vol. 1, 196pp., ISBN 3-631-

43648-3, pb. DM59,00
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elni (Ed.): Voluntary Agreements: The
Role of Environmental Agreements
Cameron May Ltd., London, 1998, 544pp,
ISBN 1874-698-627, pb., £60

elni (Ed.): Environmental Impact As-
sessment
European and Comparative; Law and

Practical Experience
Cameron May Ltd. London 1997, 284pp, ISBN
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