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Elni Forum 
As already announced in our previous issue, the 
Öko-Institut/elni and the Centre d’étude du droit de 
l’environnement (CEDRE), Brussels, have started 
an initiative to bring together environmental law-
yers living or working in the Brussels area, who are 
interested in informal discussions on specific topics 
related to environmental law and policies. Elni 
participants from other regions are more than wel-
come. 

The second elni Forum on Emissions Trading took 
place on April 17 in Brussels. Matthieu Wemaere, 
European Commission, DG Environment gave an 
introduction on “The future directive on CO2 emis-
sions trading: Where are we heading?” You will 

find the discussion paper prepared by Betty Gebers 
on p.14 of this issue.  

The third elni Forum was held on 25 June on The 
European Waste Policy. The introduction was given 
by Marco Onida, European Commission, DG Envi-
ronment. Since this discussion took place during 
elni’s printing process, you can read more details on 
this at our elni website. The fourth elni Forum on 
Comitology - recent developments concerning EU 
environmental committees - is planned in Septem-
ber. 

If you would like to propose a topic for the elni 
forum or if you would like to be placed on our invi-
tation list, please contact :  
Delphine Misonne, 0032 2 211 78 35 E-Mail: mi-
sonne@fusl.ac.be or Betty Gebers, 0032 2 285 46 
46, E-mail: betty.gebers@hobru.landsh.de 

Introduction 
The purpose of this article is to consider generally 
the position of Strategic Environmental Assessment 
(SEA) in international law, and to examine specifi-
cally how the development of the SEA Protocol to 
the Espoo Convention on Environmental Impact 
Assessment (EIA) in a Transboundary Context 
contributes to its further development. The effec-
tiveness of the SEA Protocol will be evaluated, and 
the influence of the SEA Directive on the Assess-
ment of the Effects of Certain Plans and Pro-
grammes on the Environment and the Aarhus Con-
vention on Access to Information, Public Participa-
tion in Decision-Making and Access to Justice in 
Environmental Matters will be analysed.1 

                                                                 
 Simon Marsden, Advisory Solicitor, Environment Agency, Reading, UK 

 

The Economic and Social Council of the UNECE 
produced revised texts of the SEA Protocol in Janu-
ary 2002. At the time of writing (February 2002) 
these were due to be considered by the Parties to the 
Convention in Warsaw, with a view to adoption of 
the Protocol in Kiev in 2003.2 If approved in its 
most liberal form, the Protocol will arguably be the 
most far-reaching of any SEA requirements in the 
world today. This article will briefly explain why. 

There is significant global interest in SEA, primar-
ily because of its ability to advance sustainable 
development, but also because of the advantages it 
has over project level EIA, and for the influence it 

                                                                     
1  Both the Espoo and Aarhus Conventions were prepared by the United 

Nations Economic Commission for Europe (UNECE). 
2  By the Ad Hoc Working Group on the Protocol on Strategic Environmental 

Assessment (Fourth Session, Warsaw, 11-13 February 2002). 
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can have on the decision-making process. One of 
the most important developments to date has been 
the European Directive on SEA, which has been 
considered extensively in this journal and els e-
where.3 Another is the Aarhus Convention, which 
has emphasised the importance of access to infor-
mation, public participation in decision-making, and 
access to justice in environmental matters. 

The article begins by defining SEA and giving an 
overview of the development of legal requirements 
for it to date, before examining the role of SEA in 
international law. The SEA Directive and relevant 
provisions of the Aarhus Convention are afterwards 
briefly examined. The draft provisions of the SEA 
Protocol to the Espoo Convention are then consid-
ered in detail, with reference to the influence of the 
SEA Directive and Aarhus Convention upon them. 
Finally, the require ments of the Protocol are evalu-
ated against internationally approved performance 
criteria, before conclusions are drawn as to the 
potential contribution of the Protocol to the further 
development of SEA in international law.  

Strategic Environmental Assessment – Defini-
tion and Legal Requirements 
SEA is a term coined in the late 1980’s for the ap-
plication of EIA to policies, plans and programmes 
(PPPs).4 As mentioned, it is designed to advance 
sustainable development, contribute information to 
the decision-making process, and overcome weak-
nesses in project level EIA. Weaknesses in project 
level EIA include an inability to effectively address 
cumulative and large-scale developments, and a 
failure to consider issues of need and alternatives at 
an earlier stage in the decision-making process. A 
recent definition describes SEA as: 

“…the proactive assessment of alternatives to 
proposed or existing PPPs, in the context of a 
broader vision, set of goals, or objectives to as-
sess the likely outcomes of various means to se-
lect the best alternative(s) to reach desired 
ends.”5 

Formal requirements for SEA have to date been 
limited to industrial, developed countries, and for 
the most part have derived from EIA requirements; 
experience elsewhere has largely been limited to the 
procedures and guidance of the international lend-
ing and donor agencies. While some jurisdictions 
require SEA to be carried out by law, others only 
                                                                 
3  For comment on this see note below. 
4  See generally M Partidario and R Clark (eds), Perspectives on Strategic 

Environmental Assessment, CRC-Lewis, Boca Raton, 2000.  
5  BF Noble, Strategic Environmental Assessment: What is it? And What 

Makes it Strategic? 2(2) JEAPM, (2000), p 215. 

recommend it.6 The National Environmental Policy 
Act 1969 in the United States is commonly referred 
to as the originating SEA legal provision. This 
contains a requirement to: 

“Include in every recommendation or report on 
proposals for legislation… a detailed statement 
on … the environmental impact of the proposed 
action…”7 

This is known as the ‘action-forcing’ provision of 
EIA and SEA, the production of the Environmental 
Impact Statement (EIS) or report. Usually it is sup-
plemented by legislative provisions for determining 
what proposals trigger the process (screening), what 
terms of reference to set for the assessment (scop-
ing), and provisions for public participation and 
possibly also review and monitoring. Other jurisdic-
tions that have mandatory legislative provisions for 
SEA include the Netherlands,8 New Zealand,9 and 
Australia.10 Other jurisdictions have mandatory 
policy directives for SEA. These include Canada,11 
Denmark,12 the Netherlands,13 and Finland.14 In 
                                                                 
6  C Wood, Environmental Impact Assessment: A Comparative Review, 

Longman, Harlow, 1995, chapter 19.  
7  S 102 (4332)(C). 
8 The Environmental Management Act 1993-1996 requires the assessment 

for PPPs and projects, and the Environmental Test requires the assess-
ment of legislation. The latter is a requirement under a cabinet directive 
known as the Market Function, Deregulation and Quality of Legislation 
Initiative, and guidance is set out by the Ministry of Housing, Spatial Plan-
ning and the Environment, 1996. See S Marsden, Legislative EA in the 
Netherlands: The E-Test as a Strategic and Integrative Instrument, 9(3) 
European Environment, 1999, 91; and R Verheem and J Tonk, Strategic 
Environmental Assessment: One Concept, Multiple Forms, 18(3) IAPA 
2000, 179. 

9  The Resource Management Act 1991 requires the integration of environ-
mental issues at all stages of decision making. See T Fookes and B 
Schijf, Reflections on EIA Within the New Zealand Resource Management 
Act, in N Harvey and M McCarthy (eds), EIA for the 21 st Century, Confer-
ence Proceedings, University of Adelaide, 1997, p 57; T Fookes, Experi-
ence with the Implementation of the Resource Management Act 1991, 
6(1) Environmental Assessment, 1998, p 14; J Dixon, All at SEA? - Stra-
tegic Environmental Assessment in New Zealand, in S Marsden and S 
Dovers (eds), Strategic Environmental Assessment in Australasia, Fed-
eration Press, Sydney, forthcoming 2002. 

10 SS 146-154, Environment Protection and Biodiversity Conservation Act 
1999, see S Marsden, Strategic Environmental Assessment in Australia: 
An Evaluation of s 146 of the Environment Protection and Biodiversity 
Conservation Act 1999, 8(2) Griffith Law Review, 1999, p 394; S Marsden, 
Strategic Environmental Assessment and Fisheries Management in Aus-
tralia: How Effective is the Commonwealth Legal Framework?, in S Mars-
den and S Dovers (eds), Strategic Environmental Assessment in Austral-
asia, Federation Press, Sydney, forthcoming 2002; N Gascoigne, The 
Australian Environment Protection and Biodiversity Conservation Act, 
1999, in Institute of Environmental Management and Assessment / EIA 
Centre (eds), Environmental Assessment Yearbook 2001, IEMA / EIA 
Centre, 2001, p 70; S Marsden and J Ashe, Recent Developments in EIA 
and SEA in Australia, 18 EIA Newsletter, 1999, p 12. See also the legisla-
tion of Western Australia and New South Wales. 

11 S Marsden, Why is Legislative EA in Canada Ineffective and How Can it 
be Enhanced?, 18(3) EIA Review, 1998, p 241; Government of Canada, 
Cabinet Directive on the Environmental Assessment of Po licy, Plan and 
Program Proposals, 1999; Parks Canada, Management Directive, 2.4.2 
Impact Assessment, 1998.  

12 Administrative Order 1993, see B Elling, Strategic Environmental As-
sessment of National Policies: The Danish Experience of a Full Concept 
Assessment, 12(3) Project Appraisal, 1997, p 161. 

13  A two-tier SEA system operates in the Netherlands, see note above.  
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others, the application of SEA is recommended 
through policy guidance. 

Strategic Environmental Assessment in Inter-
national Law 
According to Sands, EIA is an accepted require-
ment of both customary international law and treaty 
law; it is also a requirement of much non-
mandatory ‘soft law’.15 Indirectly, many of these 
requirements have relevance for SEA, as EIA in this 
context may be broadly interpreted to apply to PPPs 
as well as projects. For example the principle of 
‘state responsibility’ indicates that while states have 
sovereignty over their natural resources, they must 
not cause environmental damage to other states. 
This principle is the cornerstone of international 
environmental law; it has been given effect to in a 
number of arbitrations such as Trail Smelter,16 and 
is found in both soft and treaty law.17 The principle 
of ‘good neighbourliness’ requires that states must 
co-operate on environmental matters to effectively 
control, prevent, reduce or eliminate environmental 
effects. It is also found in a number of soft law 
provisions.18 Principle 17 of the Rio Declaration 
states that: 

“Environmental impact assessment, as a na-
tional instrument, shall be undertaken for pro-
posed activities that are likely to have a signifi-
cant adverse impact on the environment and are 
subject to a decision of a competent authority.” 

Project EIA provisions are found in a number of 
treaties, some of which deal specifically with it. 
These include the European Directive on EIA,19 and 
the Espoo Convention on Transboundary EIA (be-
low).20 Other treaties that contain significant EIA 
provisions include the Madrid Protocol to the Ant-
arctic Treaty,21 and the Convention on Biological 
Diversity.22 There are however many other EIA 
requirements found in a wide range of treaties deal-

                                                                     
14  See the Act on Environmental Procedure 1994. 
15 P Sands, Principles of International Environmental Law, volume 1, 

Manchester University Press, Manchester, 1995, chapter 15. 
16 Trail Smelter arbitration, 33 American Journal of Inte rnational Law, 1939. 
17 Principle 21 of the Declaration of the UN Conference on the Human 

Environment, Stockholm, 16 June 1972; and principle 2 of the Rio Decla-
ration on Environment and Development, Rio de Janeiro, 13 June 1992. 
See also the Convention on Wetlands of International Importance, Ram-
sar, 1971 and the United Nations Convention on Biological Diversity, Rio 
de Janeiro, 5 June 1992. 

18 See also principle 24 of the Stockholm Declaration 1972, and principle 27 
of the Rio Declaration 1992. 

19  Directive 85/337 on the assessment of the effect of certain public and 
private projects on the environment, as amended by Directive 97/11. 

20 Convention on Environmental Impact Assessment in a Transboundary 
Context, Espoo, 25 February 1991. 

21  Protocol on Environmental Protection to the Antarctic Treaty, Madrid, 4 
October 1991. 

22  Convention on Biological Diversity, Rio de Janeiro, 5 June 1992. 

ing with maritime law, watercourses, air pollution 
and climate change.23 

SEA has yet to reach this level of EIA development, 
although there are clear indications that this may 
not be too far in the future. There are already a 
number of SEA requirements internationally, which 
have been in existence for the last ten years. The 
UNEP/EEU task-force recognised that EIA for 
PPPs should as much as possible reflect the princi-
ples of EIA as applied to pro jects, even though it 
may differ, although it emphasised that SEA should 
not be a substitute for EIA.24 Agenda 21 recom-
mends that EIA ‘should extend beyond the project 
level to policies and programmes’.25 More signifi-
cantly perhaps, the UN Convention on Biological 
Diversity calls for signatories to:  

“Introduce appropriate arrangements to ensure 
that the environmental consequences of pro-
grammes and policies likely to have adverse ef-
fects on biodiversity are duly taken into ac-
count.”26  

In the European Union, Directive 92/43 on the 
Conservation of Natural Habitats and of Wild Flora 
and Fauna (the Habitats Directive), requires that a 
form of environmental assessment, known as an 
appropriate assessment, must be undertaken in 
respect of plans or projects that are likely to have 
significant effects upon a Special Area of Conserva-
tion or a Special Protection Area (European Sites). 
Although there has been some debate as to the 
scope of this, it is presently being implemented in 
the UK and elsewhere.27 Article 6(3) states that: 

“Any plan or project not directly connected 
with, or necessary to the management of the site 
but likely to have a significant effect thereon, 
either individually or in combination with other 
plans or projects, shall be subject to appropriate 
assessment of its implications for the site, in 
view of the site’s conservation objectives.” 

Directive 2001/42 on the Assessment of the Effects 
of Certain Plans and Programmes on the Environ-
ment came into force in July 2001 (the SEA Direc-
                                                                 
23  See UN Convention on Law of the Sea, Montego Bay, 10 December 

1982, article 204 and annex IV; UNECE Convention on Protection and 
Use of Transboundary Watercourses and International Lakes, Helsinki, 17 
March 1992, article 3(h); UN Conve ntion on the Law of the Non-
Navigational Uses of International Wate rcourses, New York, 21 May 1997, 
article 12; UNECE Convention on Long-Range Transboundary Air Pollu-
tion, Geneva, 13 November 1979, and the UN Framework Convention on 
Climate Change 1992, article 4.1(f). 

24 UNECE, Application of Environmental Impact Assessment Principles to 
Policies, Plans and Programmes, United Nations, New York, 1992, pp 73-
76. 

25  W Sheate, Making and Impact, Cameron May, London, 1994, p 179. 
26  Article 14.1.  
27  Institute for European Environmental Policy, Strategic Environmental 

Assessment: Implications for the English Countryside, IEEP, London, 
1994, p 20. 
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tive).28 The SEA Directive requires the environ-
mental assessment of the plans and programmes 
(PPs) for a number of important sectors, where they 
set the framework for future development consent 
under Directive 85/337 or Directive 92/43 (2000). 
These sectors are agriculture, forestry, fisheries, 
energy, industry, transport, waste management, 
water management, telecommunications, tourism, 
and town and country planning or land use.29 The 
Directive is considered in more detail below. 

The Strategic Environmental Assessment 
Directive 
Article 4 sets out the general obligations of the 
Directive. These may either be integrated into exis t-
ing procedures or incorporated into new procedures 
of Member States.30 Under Article 5 there is a spe-
cific requirement for an environmental report to be 
produced as a result of the SEA process. This must 
identify, describe and evaluate the likely significant 
effects on the environment of implementing the PP, 
and the reasonable alternatives to it taking into 
account the objectives and geographical scope of 
the PP.31 The report must take account of the deci-
sion-making level of the PP. As appropriate, certain 
matters should be considered at either higher or 
lower levels of decision-making, with the objective 
of avoiding duplication.32 

Member States are required to designate the au-
thorities and identify the public that must be con-
sulted on the scope and level of information pro-
vided by the report.33 Article 6 describes the extent 
                                                                 
28  See J de Mulder, The New Directive on Strategic Environmental Assess-

ment, 1 ELNI Review, 2001, p 14; L Feldmann, M Vanderhaegen, and C 
Pirotte, The EU’s SEA Directive: Status and Links to Integration and Sus-
tainable Development, 21(3) EIA Review, 2001, p 203; L Feldmann, The 
Proposal for a Directive on Strategic Environmental Assessment for Cer-
tain Plans and Programmes, in V Kleinschmidt and D Wagner (eds), Stra-
tegic Environmental Assessment in Europe – 4th European Workshop on 
Environmental Impact Assessment, Kluwer, Dordrecht, p 20; H von Seht 
and C Wood, The Proposed European Directive on Strategic Environ-
mental Assessment: Evolution and Evaluation, 28/5 Environmental Policy 
and Law, p 242; and S Tromans and C Roger-Machart, Strategic Envi-
ronmental Assessment: Early Evaluation Equals Efficiency?, JPL, p 993. 

29  The Environment Agency is currently considering the application of the 
Directive to its own plans and programmes and those to which it inputs as 
a consultee. 

30  Article 4.2. 
31  Article 5.1. Annex I describes the information that the report must contain. 

This includes an outline of the objectives of the PP and its relationship 
with other relevant PPs, a description of the ‘do-nothing’ alternative, the 
environmental characteristics of areas likely to be significantly affected, 
any existing environmental problems of relevance including those relating 
to European Sites under the Habitats or Wild Birds Directives, and the 
international, European or national environmental protection objectives 
that are relevant to the PP. They also include the likely significant effects 
on the environment (broadly defined), the measures planned to prevent, 
reduce or offset them, an outline of the reasons for choosing the alterna-
tive chosen, a description of planned monito ring measures, and a non-
technical summary. 

32  Article 5.2. 
33  Articles 6.3, 6.4 and 5.4. Note that under the latter Article the designated 

authorities have the opportunity to comment on the scope and level of 
 

of the consultation. The draft PP and environmental 
report must be made available to the designated 
authorities. These authorities together with the 
identified public must be given an ‘early and effec-
tive’ opportunity to express an opinion before the 
adoption of the PP, or its submission to Parlia -
ment.34 The detailed arrangements for this are left to 
the discretion of the Member States.35 Consultation 
requirements extend to other Member States where 
there are expected transboundary environmental 
impacts.36 

Of particular significance under the SEA Directive 
is the fact that the environmental report, opinions 
thereon and other consultations must be taken into 
account of during the preparation of the PP and 
before its adoption or submission to the legislative 
procedure.37 When the PP is adopted, the designated 
authorities, identified public and any Member State 
consulted must be informed of the decision. They 
must also be provided with copies of the PP, and of 
a statement summarising how environmental con-
siderations have been integrated into it, stating how 
the environmental report, opinions and other con-
sultations have been taken account of, together with 
the reasons for selecting the PP instead of other 
alternatives. Monitoring measures38 agreed upon 
must also be made available.39 

The Relevance of the Aarhus Convention to 
Strategic Environmental Assessment 
Article 5(3) of the Aarhus Convention requires each 
party to ensure that environmental information 
progressively becomes available in electronic data-
bases, which are easily accessible to the public 
through public telecommunications networks. In-
formation accessible in this form should include 
PPPs on or relating to the environment, and envi-
ronmental agreements.  

Under Article 7, each party must introduce appro-
priate practical and/or other provisions for the pub-
lic to participate during the preparation of PPs relat-

                                                                     
information that must be included in the environmental report. There is no 
opportunity for the identified public to be involved until the draft report is 
released. The public are identified in accordance with whether they are 
affected or likely to be affected by, or have an interest in the decision-
making process that is affected by the Directive. Relevant non-
governmental organisations are also included; see Article 6.4. 

34  Article 6.2. 
35  Article 6.5. 
36  This is largely as a consequence of the Espoo Conve ntion. 
37  Article 8. See de Mulder, above n 28, p 18, where it is rightly stated that 

‘…the implementation of this provision is crucial for the effectiveness of 
the SEA instrument.’ 

38  Existing monitoring arrangements may be used by Member States where 
applicable, Article 10.2. 

39  Article 9. As with consultation arrangements, the detail is left up to the 
Member State to determine, see Article 9.2. 
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ing to the environment, within a transparent and fair 
framework, having provided the necessary informa-
tion to the public. The relevant public authority 
must designate the public, taking into account the 
objectives of this Convention, before it is able to 
participate. To the extent appropriate, each party 
must also endeavour to provide opportunities for 
public participation in the preparation of policies 
relating to the environment.  

Public participation procedures must include rea-
sonable timeframes for the different phases, allow-
ing sufficient time for informing the public and for 
the public to prepare and participate effectively 
during the environmental decision-making. Each 
party must provide for early public participation, 
when all the options are open and effective public 
participation can take place. Each party must also 
ensure that in the decision due account is taken of 
the outcome of the public participation. 

Article 8 concerns public participation during the 
preparation of legislation. Under this each party 
must strive to promote effective public participation 
at an appropriate stage, and while options are still 
open, during the preparation by public authorities of 
legislation that may have a significant effect on the 
environment. For this purpose timeframes sufficient 
for effective participation should be fixed, draft 
rules should be published or otherwise made pub-
licly available, and the public should be given the 
opportunity to comment, directly or through repre-
sentative consultative bodies. The result of the pub-
lic participation must be taken into account as far as 
possible. 

How Has the SEA Directive and Aarhus Con-
vention Influenced the Draft Protocol? 
The UNECE Convention on EIA in a Transbound-
ary Context promotes the application of EIA for 
PPPs without requiring it. Article 2(7) of the Con-
vention states: 

“Environmental impact assessments as required 
by this Convention shall, as a minimum re-
quirement, be undertaken at the project level of 
the proposed activity. To the extent appropriate, 
the Parties shall endeavour to apply the princi-
ples of environmental impact assessment to 
policies, plans, and programmes.” 

If approved in its current, broadest form, the SEA 
Protocol will enhance this significantly. As men-
tioned in the introduction, revised texts for the sub-
stantial provisions of the Protocol have recently 
been drafted,40 with a view to its possible adoption 
                                                                 
40  UNECE, Revised Texts for the Substantial Provisions of a Protocol on 

Strategic Environmental Assessment, 2002. 

in May 2003 in Kiev, during a meeting of the Par-
ties to the Convention. It is possible that this may 
act as a model for other international environmental 
agreements, which Member States wish to update to 
include requirements for SEA. 

The requirements of the draft Protocol are contained 
within 18 Articles, and 2 Annexes. In their current 
form, there is scope for the parties to agree upon 
either an expanded or more limited version of each 
of the Articles.41 Especially innovative provisions 
are highlighted in the discussion that follows, and 
the influence of the SEA Directive and the Aarhus 
Convention are indicated where appropriate.  

Article 1 contains the objective of the Protocol, 
which is ‘…to ensure that the protection of the 
environment and [environment-related] health 
forms a[n] [integral] part of strategic decision-
making and thus contributes to sustainable devel-
opment.’ This goes on to require each party to the 
Convention to establish ‘a[n] [strategic] environ-
mental assessment mechanism’.  

Article 2 is the definition section, and follows the 
definitions of the Convention itself wherever possi-
ble. For example ‘party of origin’ is used to refer to 
the contracting party responsible for the strategic 
decision, and ‘affected party’ refers to the contract-
ing party whose environment may be impacted 
upon by the decision. Of particular importance are 
the possible definitions of ‘strategic decision’, 
which may be limited to PPs, or be expanded to 
include policies and legislation. This therefore con-
cerns a much greater range of decisions that the 
SEA Directive, which is limited to PPs. 

Article 3 contains general provisions. Some of these 
are potentially very far-reaching indeed. They in-
clude the requirement that each party shall 
‘…modify the planning and decision-making 
frameworks to facilitate the integration of SEA, 
environmental and environment-related health con-
siderations and public concerns into strategic deci-
sions…’ This is significant, because the majority of 
the SEA literature strongly advocates SEA adapting 
to existing decision- and policy-making contexts.42 
Another significant provision is that each party shall 
‘…apply the provisions of this Protocol [to 
changes] to exis ting strategic decisions…’. The 
                                                                 
41  The expanded version is set out in the description of the provisions in 

square brackets. 
42  See for instance P Boothroyd, Policy Assessment, in F Vanclay and D 

Bronstein (eds), Environmental and Social Impact Assessment, John 
Wiley and Sons, Chichester, 1995, p 83; J Bailey and S Renton, Redes-
igning EIA to Fit the Future: SEA and the Policy Process, 15(4) Impact 
Assessment, 1997, p 319. For a contrary view, see T Fischer, Require-
ments of European Tiered Planning Systems: SEA Approaches and Tools 
of General Application, in S Marsden, and S Dovers, (eds) Strategic Envi-
ronmental Assessment in Australasia, Federation Press, Sydney, forth-
coming 2002. 
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SEA Directive by contrast applies only to new PPs, 
unless they are minor modifications to existing 
PPs.43 

Article 4 is concerned with public participation. 
This is based substantially on the provisions of the 
Aarhus Convention on Access to Information, Pub-
lic Participation in Decision-Making and Access to 
Justice in Environmental Matters, and therefore 
includes requirements for access to documents free 
of charge. The information to be provided must take 
into account Annex II a.44 The Article is potentially 
very significant indeed however because if ap-
proved in its broadest form, it may require public 
participation not only in the assessment process, but 
also in the decision-making process. This is phrased 
as ‘participation in [procedures for making strategic 
decisions for which strategic environmental assess-
ment is required under this Protocol, including] the 
strategic assessment procedure [itself]. There is no 
provision of this kind in the SEA Directive. 

Article 5 states the scope of application of the Pro-
tocol, which may extend to policies and legislation 
as well as PPs if approved in the broadest form. 
Article 6 determines the PPs that are subject to the 
Protocol, and is similar to the provisions of the SEA 
Directive. If approved, the sectors for which PPs 
will prepared may however be broader than the 
Directive, with PPs for extraction of mineral re -
sources, economic and regional development, trade, 
military training grounds, nature conservation and 
modern biotechnology included. Unlike the SEA 
Directive, it may not be necessary for PPs to also 
have to set the framework for the development 
consent of projects. Where there is a need for the 
latter however, determination of relevant projects is 
likely to be by reference to the lists set out in the 
Espoo or Aarhus Conventions. 

Article 7 contains the screening requirements for 
PPs, which is again based on the SEA Directive as 
it refers to significant environmental effects being 
determined either on a case by case examination or 
by specifying types of plans, or by combining both 
approaches. Screening criteria set out in Annex I 
must be adhered to, which again broadly follows the 
SEA Directive procedure.45 Unlike the Directive, 
                                                                 
43  See Article 3(3) of the SEA Directive. 
44  The information to the public in Annex II a must describe the nature of the 

strategic decision, name the public authority responsible, describe the 
procedure, and specify whether the procedure is a national or trans-
boundary procedure. 

45  Significance thresholds in Annex I include the following: the nature of the 
objectives of the strategic decision, the sector and scale of the strategic 
activity, the extent of the geographical area covered by the strategic deci-
sion, the degree to which the strategic decision sets a framework for pro-
jects and other activities, the degree to which the strategic decision influ-
ences other strategic decisions, including those in a hierarchy, and the 
degree to which the strategic decision is likely to be a matter of significant 
public concern. 

however, and to feed into the scoping requirement 
of Article 11 (see below), the conclusions reached 
following screening are to be made available to the 
public. Article 8 and Article 9 if accepted, are to 
contain the provisions for the scope of application 
and screening requirements for policies and legisla-
tion respectively. The content of these Articles is 
yet to be decided. 

Article 10 requires that a notification document is to 
be produced once it has been decided by the comp e-
tent body or the public authority responsible for the 
strategic decision that SEA is needed. This is to be 
produced in a timely manner to environmental and 
health authorities and to the public concerned, in 
order to allow for effective participation in the as-
sessment. The document is also to be made publicly 
accessible.  

Article 11 contains the scoping requirement, and 
provides that either the competent authority or the 
public authority responsible for the decision shall 
decide on the information to be included in the 
assessment report. When determining this informa-
tion, environmental and health authorities must be 
given an opportunity to ‘…take part in the prepara-
tion of the strategic environmental assessment 
[documentation] [report] and decisions on the 
scope… of the assessment’. The public concerned 
must be able to provide comments on the scope of 
the assessment before any decisions are taken. The 
decision must reflect how the comments have been 
taken into account. Although this does not amount 
to ‘public scoping’, whereby the public would be 
given an equal role, it is nevertheless very signifi-
cant indeed. The opportunity for the public to be 
involved in helping to determine the terms of refer-
ence for an assessment, whether of projects or of 
strategic decisions is unusual, and has far–reaching 
consequences. The influence of the Aarhus Conven-
tion has perhaps been responsible for this .46 

Article 12 requires that a SEA report or documenta-
tion be produced for strategic decisions that are 
subject to assessment. This must contain as a mini-
mum the information set out in Annex II b, which 
follows the procedure of Annex I of the SEA Direc-
tive.47 The level of detail must correspond to the 
detail of the proposed strategic decision, its stage in 
the decision making process, the interests of the 
public and information needs of the decision mak-
ing body. Provision may also be made for SEA 
                                                                 
46  Article 6(4) of Aarhus requires that each party ‘shall provide for early 

public participation, when all options are open’. 
47  Among many other things, the information on the strategic decision must 

thus contain information on the content and main objectives of the strate-
gic decision, discuss alternatives, and contain information on the methods 
applied. 
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reports or documentation to be made available on 
the Internet.  

Article 13 provides for the draft strategic decision 
and the assessment report or documentation to be 
made available to the environmental and health 
authorities and the public concerned. Parties to the 
Protocol are to designate these authorities and the 
public concerned, which should include relevant 
non-governmental organisations. The authorities 
and public concerned must be able to express their 
opinion or submit comments on the decision and 
document before the adoption of the decision and 
its submission to the legislative procedure. The 
detailed arrangements for consultation are to be 
decided by the parties to the Protocol. 

Article 14 is somewhat misleadingly entitled ‘Qual-
ity Control of Strategic Environmental Assessment 
[Documentation][Report] because there is no re-
quirement for independence of the organisation 
carrying out the control. The Article simply states 
that ‘Each Party shall make the necessary arrange-
ments to ensure that the quality of the strategic 
environmental assessment … is appropriate for the 
decision, taking into account the comments on the 
quality… by environmental and health authorities 
and by the public.’ It would be preferable if the 
assessment were to be reviewed by a body that is 
independent of the government. This is particularly 
important because the majority of the strategic 
decisions subject to the SEA procedure will be 
public ones, and concerns about bias are therefore 
likely to be raised. 

Article 15 concerns the decision made, and builds 
on the requirement in Article 14 for the comments 
of the environmental and health authorities and the 
public concerned to be taken into account in the 
documentation. The requirement here is for ‘due’ 
account to be taken of the comments made during 
consultation, and the conclusions reached in the 
documentation. Measures must also be taken to 
prevent or mitigate any adverse impacts if the deci-
sion is taken to proceed with the strategic decision 
in the light of them. The strategic decision must 
also be made publicly available, together with a 
summary of the reasons and considerations on 
which it is based, and how the comments by the 
public have been taken into account. The require-
ment for the public input to affect the decision taken 
is very important indeed, and again is demonstrative 
of the influence of the Aarhus Convention upon 
impact assessment. 

Article 16 is specifically derived from the Aarhus 
Convention, and is entitled Access to Justice. It 
requires that parties to the Protocol must ensure that 
the public has access to a review procedure before a 
court of law or other independent and impartial 

body established by law. This must have the ability 
to challenge the substantive and procedural legality 
of the decisions on screening and scoping, and the 
preparation and content of the documentation pro-
duced. A more liberal provision may also be in-
cluded. This would enable members of the public 
with a sufficient interest to challenge the legality of 
the strategic decision. 

Article 17 deals with monitoring. This requires that 
each party must make arrangements to monitor the 
significant impacts resulting from the strategic 
decision, in order to assess the effectiveness of the 
measures taken to prevent or mitigate negative 
impacts. The purpose is to ensure that appropriate 
remedial action may be taken as a consequence. The 
results of the monitoring undertaken must be re-
leased to the authorities and the public, and there 
may be a  requirement for a periodic monitoring 
report to be produced. Of particular importance is 
the provision that requires that ‘When the results of 
the monitoring give reasonable grounds for con-
cluding that the strategic decision has significant 
negative implications, the competent authority, 
taking into account the comments submitted by the 
public and by environmental and health authorities, 
shall reconsider the relevant aspects of the strategic 
decision, including the possibility of its modifica-
tion and termination.’ Opening up decisions for re -
determination in this way is unusual. The SEA 
Directive refers merely to undertaking remedial 
action where unforeseen adverse effects result. 

Article 18 finally is concerned with strategic deci-
sions with transboundary implications. This is based 
on the requirements of the Espoo Convention itself, 
and involves the need to notify affected parties of 
impacts resulting from the party of origin. The 
notification must include information on the strate-
gic decision and its possible transboundary implica-
tions, and information on the decision making pro-
cedure. The party of origin must then give an op-
portunity for the environmental and health authori-
ties and the public concerned in the affected party to 
participate in the decision- making procedure 
alongside the environmental and health authorities 
and the public concerned in the party of origin. 

How Effective are the Requirements of the 
Draft Protocol?  
Performance criteria for SEA have been advocated 
and developed by a number of individuals and or-
ganisations, and have been used by the author and 
others to evaluate SEA systems worldwide. Most of 
these have a basis in EIA principles, which have 
been used to develop criteria for both EIA and 



 

               1/2002 Environmental Law Network International 
 

8 

SEA.48 The criteria recently approved by the Inter-
national Association for Impact Assessment 
(IAIA)49 suggest that a good quality SEA process is 
one that ensures each of the elements in Box 1 be-
low are satisfied. The SEA Protocol is evaluated 
against these criteria in order to evaluate its effec-
tiveness.  

The requirement that SEA should be integrated is 
satisfied by a number of provisions in the draft 
Protocol. Article 1 states that the objective of the 
Protocol is the integration of environmental effects 
in strategic decision-making in order to contribute 
to sustainable development. The need to assess all 
strategic decisions is recognised by Articles 2 
(which may apply to policies and legislation as well 
as PPs) and 5, which deals with the scope of the 
assessment. If agreed, Articles 8 and 9 may contain 
                                                                 
48  See D Devuyst, Instruments for the Evaluation of EIA, unpublished PhD 

thesis, Vrije University, Brussels, 1994; S Marsden, Legislative Environ-
mental Assessment: An Evaluation of Procedure and Context with Refer-
ence to Canada and the Netherlands, unpublished PhD thesis, University 
of Tasmania, Hobart, 1999; W Thissen, Criteria for Evaluation of SEA, in 
MR Partidario and R Clark (eds), Perspectives on Strategic Environmental 
Assessment, CRC-Lewis, Boca Raton, 2000, p 113. 

49  IAIA, Strategic Environmental Assessment: Performance Criteria, Special 
Publication Series No. 1, IAIA, Fargo, 2002. 

the screening requirements for policies and legisla-
tion respectively, as Article 7 does for PPs. The 
Protocol may also be applicable to existing PPPs, as 
Article 3 refers to this specifically.  

The relationship between biophysical, social and 
economic aspects of an assessment is in part dealt 
with in Annex I, which sets out the general criteria 
to assist in the determination of significant effects. 
One of the significant thresholds specified in the 
Annex is ‘the degree to which the strategic decision 
will further strengthen the application of environ-
mental and health objectives in other economic 
sectors.’ It is also in part dealt with by the definition 
of implication/impact/effect, which as well as in-
cluding ‘elements of the environment’, also in-
cludes ‘conditions of human life, cultural sites and 
built structures’.  

Tiering is also dealt with in Annex I, which de-
scribes another threshold as ‘the degree to which 
the strategic decision influences other strategic 
decisions including those in a hierarchy.’ The refer-
ence to ‘relevant sectors and (transboundary) re-
gions’ in the IAIA performance criteria is met by 
Article 5, which outlines sectors to which the Proto-
col will apply, and Article 18, which is concerned 
with transboundary implications. 

 
Box 1: Strategic Environmental Assessment Performance Criteria  
Is integrated Ensures an appropriate environmental assessment of all strategic decisions relevant 

for the achievement of sustainable development. 
Addresses the interrelationships of biophysical, social and economic aspects. 
Is tiered to policies in relevant sectors and (transboundary) regions and, where ap-
propriate, to project EIA and decision making. 

Is sustainability-
led 

Facilitates identification of development options and alternative proposals that are 
more sustainable. 

Is focused 
 

Provides sufficient, reliable and usable information for development planning and 
decision making. 
Concentrates on key issues of sustainable development 
Is customized to the characteristics of the decision making process  
Is cost and time -effective. 

Is accountable 

 

Is the responsibility of the leading agencies for the strategic decision to be taken. 
Is carried out with professionalism, rigor, fairness, impartiality and balance. 
Is subject to independent checks and verification. 
Documents and justifies how sustainability issues were taken account of in decision 
making. 



 

Environmental Law Network International  1/2002 
 

9 

Is participative  
 

Informs and involves interested and affected public and government bodies through-
out the decision making process. 
Explicitly addresses their inputs and concerns in documentation and decision mak-
ing. 
Has clear, easily understood information requirements and ensures sufficient access 
to all relevant information. 

Is iterative  Ensures availability of the assessment results early enough to influence the decision 
making process and inspire future planning. 
Provides sufficient information on the actual impacts of implementing a strategic 
decision, to judge whether this decision should be amended and to provide a basis 
for future decisions. 

 
The requirement that the SEA be sustainability-
led, is contemplated overall by the objective in 
Article 1. Options and alternatives are to be consid-
ered in accordance with Annex IIb of the Protocol, 
which sets out the information to be included in the 
SEA documentation. Subparagraph (i) requires the 
authority preparing the report to ‘Present options or 
relevant alternatives to those contained in the pro-
posed strategic decision, along with a justification 
for their choice and a description of the methods 
applied for the assessment resulting in this choice, 
including an indication of difficulties encountered 
as a result of inadequate techniques or gaps in cur-
rent knowledge.’ 

The requirement for the SEA to be focused is satis-
fied by a number of provisions in the Protocol. The 
provision of ‘sufficient, reliable and usable’ infor-
mation is central to Annex II a and Annex II b. The 
first deals with information to be given to the public 
on the strategic decision, and the second deals with 
the information to be contained within the SEA 
report. Article 4 requires that the competent authori-
ties (who are responsible for the assessment) must 
give the public concerned ‘access to information, 
free of charge and as soon as it becomes available, 
…all information relevant to the strategic decision-
making procedure.’ 

The need for the SEA to be focused includes that it 
concentrates on key issues of sustainable develop-
ment, is customised to the characteristics of the 
decision-making process, and that it is cost and time 
effective. Key issues of sustainable development are 
central to the success of the Protocol as mentioned, 
and are emphasised in the recitals to the Protocol, in 
particular the issues highlighted by the Rio Declara -
tion, Agenda 21 and the third Ministerial Confer-
ence on Environment and Health.  

While the need to customise SEA to the nature of 
the decision-making process is envisaged by the 
Protocol (see Article 1), the Protocol takes a novel 
view to this and, contrary to the majority of existing 
research, Article 3 requires that, where appropriate, 
parties should ‘modify the planning and decision-
making frameworks to facilitate the integration of 

SEA, environmental and environment-related health 
considerations and public concerns into strategic 
decisions.’ This is an important provision, and 
while contrary to the IAIA performance criteria, is 
worthy of further examination. If the Protocol is 
accepted in this form, it will be interesting to see 
examples of modification after it comes into force, 
for there is in theory no reason why the way deci-
sions are taken at present should not be open to 
greater question. 

The need for the SEA to be cost and time effective 
is implicit in the need to carry out SEA. Effectively 
tiering assessment processes for PPPs is designed to 
reduce duplication, thereby cutting down on the 
cost and time taken. Greater public involvement in 
the assessment process, during screening, scoping 
and decision-making can also reduce the potential 
for conflict, and thereby reduce the cost and time 
often involved in project-level EIA. 

Ensuring that any SEA process is  accountable is 
particularly important because SEA applies primar-
ily to public processes where policy and decision-
making are frequently under the spotlight. Under 
Article 2, leading agencies should be responsible 
for strategic decision (and the assessment), and the 
Protocol defines [competent] [public] authority as 
‘authorities that are preparing or taking a strategic 
decision’. 

For the process to be accountable it is also neces-
sary that it be carried out with ‘professionalism, 
rigor, fairness, impartiality and balance’, and that it 
‘is subject to independent checks and verification’. 
Article 14 is the most important provision that deals 
with these matters, under which the quality of the 
SEA report is reviewed taking into account the 
comments made upon it by the environmental and 
health authorities and the public. There is no ex-
plicit provision for this review to be independent 
however, which as mentioned above would assist 
greatly in enhancing the credibility of the process. 
As to the need for the process to ‘document and 
justify how sustainability issues are taken account 
in decision-making’, Article 12 requires that the 
SEA report must contain as a minimum the infor-
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mation specified within Annex II b. Paragraph (f) 
for example states that parties must ‘identify, ana-
lyse and assess the likely significant effects on the 
environment and environment-related health, in-
cluding positive and negative, cumulative and indi-
rect implications at local, regional or global levels 
for a short or long duration.’ 

The need for the process to be participative is a 
central aspect of the process, which is addressed in 
many of the provisions of the Protocol. The need to 
inform and involve interested and affected public 
and government bodies throughout is well met by 
the Protocol. Article 10 requires a notification 
document to be provided to environmental and 
health authorities and to the public concerned which 
sets out the steps and timetable for the SEA process, 
including participation arrangements. As discussed, 
the public must also be involved in the scoping 
process. The definition of the ‘public concerned’ in 
Article 2(16) of the Protocol means those ‘affected 
or likely to be affected by or having an interest in 
the strategic decision’, which corresponds with the 
performance criterion. There is currently no defini-
tion of ‘environmental authorities’ in the Protocol. 

Finally, SEA should be iterative. This means that 
the results of the assessment should be available 
early enough to influence the decision-making pro-
cess. Article 13 of the Protocol adheres to this crite-
rion, as it requires that the draft strategic decision 
and report must be made available to the environ-
mental and health authorities and public concerned 
at least [two months] before the consultation period 
deadline. The authorities and public concerned must 
then be permitted to express their opinion or make 
comments upon the draft decision and documenta-
tion before the adoption of the decision or its sub-
mission to the legislative procedure. Article 15 also 
adheres to the criterion. This states that strategic 
decisions must take due account of the conclusions 
of the SEA documentation and of the comments 
received upon it. The decision must also be made 
publicly available together with reasons and how 
public comments have been taken into account. 

The SEA process must also provide sufficient in-
formation on the actual impacts of implementing a 

strategic decision, to judge whether the decision 
should be amended, and in order to provide a basis 
for future decisions. Article 17 of the Protocol is 
concerned with monitoring, and in accordance with 
the criterion, requires that the actual significant 
impacts relating to implementation of the strategic 
decision must be monitored so that the effectiveness 
of prevention or mitigation measures may be as-
sessed, and remedial action taken if necessary. 
Under Article 17(3), this must include a reconsid-
eration of the decision, where there are significant 
negative implications, including the possibility of 
its modification or termination. An annual monitor-
ing report must also be prepared to review the nega-
tive implications of strategic decisions. This is 
likely to provide the basis for future decisions in 
accordance with the criterion. 

Conclusions 
The draft provisions of the SEA Protocol to the 
Espoo Convention would appear to be highly effec-
tive when evaluated against the SEA performance 
criteria outlined. Each and every one of the criteria 
is well met by the requirements of the Protocol in 
its existing, broadest form. While it is important to 
remember that the future development of the Proto-
col may change this conclusion, the point to make 
here is that, currently, it demonstrates SEA process 
at its best. The influence of the SEA Directive and 
Aarhus Convention on the Protocol has been sig-
nificant. However the Protocol goes significantly 
further than the Directive. The application of the 
Protocol to policies, and to existing as well as pro-
posed strategic decisions, expands the scope of the 
Directive greatly for example. The Protocol follows 
the provisions of the Aarhus Convention closely. 
This is important, because the Convention is an 
international leader in provisions for access to in-
formation, public participation in decision-making 
and access to justice in environmental matters. If 
approved in its current form therefore, it is fair to 
say that the SEA Protocol will play a significant 
role in the future development of SEA in interna-
tional law, and may provide a model for SEA provi-
sions being considered for other treaties. 
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Last January the European Commission presented 
its proposal for a Directive on environmental liabil-
ity with regard to the prevention and remedying of 
environmental damage.1 This document comes nine 
years after the first Green Paper on the matter2 and 
reflects the evolution that the debate on environ-
mental liability has experienced in the last decade. 
It evidences in particular the compromises that, 
according to the Commission, have had to be 
reached to respond to the needs of different con-
stituencies, the most diametrically opposed of 
which were clearly those of environmental NGOs 
and of business and industry.3 If compared to the 
preceding White Paper on Environmental Liability 
of year 2000,4 the proposed Directive has lost some 
of the elements which would have been conducive 
to greater environmental protection, but which were 
considered by industry as being excessively burden-
some. 

The Commission has placed high priority on the 
approval of legislation on environmental liability,5 
and the Spanish Presidency of the EU has also con-
sidered this proposed Directive to be a priority 
issue. However it does not seem likely, after the 
Environment Council meeting of March 2002, that 
new legal developments will take place in the up-
coming months. The Commission predicts that, 
considering the usual length of the co-decision 
procedure to adopt this norm, which involves the 
Council and the European Parliament, a Directive 
on environmental liability would not be in place 
before 2004. Under the current proposal, Member 
States would have then two years since its entry into 
force to implement it in national law.6 

                                                                 
 Adriana Fabra, President, Instituto Internacional de Derecho y Medio 

Ambiente (Spain); Associate Professor, Department of International Law 
and Economics, Universitat de Barcelona, Spain 

1  COM(2002) 17 final of 23 January 2002. 
2  COM(93) 47 final. 
3  For a summary of comments made by governmental and non-

governmental groups to the White Paper, see  
http://europa.eu.int/comm/environment/wel/main/commentator_list.cfm?m
ode=categ&static=N. 

4  COM(2000) 66 final of 9 February 2000. 
5  It had planned to have a new Directive in place by year 2003. Art. 3 (8), 

COMMON POSITION (EC) No 3/2002, adopted by the Council on 27 
September 2001 with a view to adopting Decision No […] laying down the 
sixth Community environment action programme, 2002/C 4/03 of 7 of 
January 2002; Communication  from the Commission on a Sustainable 
Development Strategy, COM(2001) 264 final of 15 May 2001, p. 12. 

6  Doc. IP/02/127 of 23 January 2002. 

Objectives and principles 
The main objective of the proposed Directive is to 
provide a framework for the prevention and reme-
dying of environmental damage that then Member 
States would develop. The proposal is based on the 
“polluter pays” principle enshrined in art.174 (2) of 
the EC Treaty, but also emphasises the need for 
taking preventive action. As a result, it places the 
principal responsibility for environmental damage 
on the operator of a given activity, and establishes 
that liability may arise in situations not only of 
damage but also of threat of such damage. 

The text emphasises a strict liability approach, but it 
does not apply it to all situations of environmental 
damage or threat thereof. For biodiversity damage, 
the operator shall not be required to bear the cost if 
it is not established that he or she is at fault or has 
been negligent. For some, the number of exceptions 
allowed to strict liability render the proposed Direc-
tive into a nearly a fault-base regime.7 

Scope 
The scope of the proposed Directive is one of the 
three key aspects that the Council will be looking at 
in the next months. The proposal does not cover all 
aspects of environmental liability, but is limited to a 
closed number of activities with a potential impact 
on the environment. 

Firstly, it does not address “traditional damage” -- 
namely the circumstances of personal injury and 
damage to goods and property. Thus, it covers ex-
clusively “environmental damage”, which the 
Commission considers not to be sufficiently or 
adequately regulated by Member States. Traditional 
damage had been included in the White Paper, but 
its final exclusion from the Directive can be ex-
plained by the opposition of business and industry 
to its inclusion, and the Commission considering 
that domestic legal systems were already providing 
an adequate framework under civil liability or tort 
law. 

Secondly, it excludes activities that are regulated by 
international agreements, such as conventions regu-
lating pollution at sea or nuclear pollution. One of 
the battles of environmental groups has been to 
include a greater number of activities in the list, 
                                                                 
7  See EEB Position paper on the Commission’s proposal on Environmental 

Liability, Brussels, 28 February 2002 (EEB Position Paper). 

The Proposal for a Directive on Environmental Liability 
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most specially activities such as the release of 
GMOs, mining, or the use of dangerous substances 
which are not governed by EU instruments.8 

Thirdly, it applies only to activities listed in its 
Annex I, with the exception of cases of biodiversity 
damage, where there is no closed list of activities.  

Activities listed in Annex I 
The proposed Directive covers activities that under 
EC law, as a result of their potential risks for the 
environment, require special regulation. Annex I 
includes the following activities: 

1. Activities that require previous registration or 
authorisation procedures: 

- Operation of installations subject to authori-
zation under the IPPC Directive9  

- Operation of installations subject to authori-
zation which involve the release or discharge 
of any of the dangerous substances regulated 
under: 
Air: Council Directive 84/360/EEC of 28 
June 1984 on the combating of air pollution 
from industrial plants 

Water: Council Directive 76/464/EEC of 4 
May 1976 on pollution caused by certain 
dangerous substances discharged into the 
aquatic environment of the Community; 
Council Directive 80/68/EEC of 17 Decem-
ber 1979 on the protection of groundwater 
against pollution caused by certain danger-
ous substances; Directive 2000/60/EC of the 
European Parliament and of the Council of 
23 October 2000 establishing a framework 
for Community action in the field of water 
policy. 

- Water abstraction and impoundment of wa-
ter subject to prior authorisation in pursu-
ance of Directive 2000/60/EC. 

- Waste management, as regulated in Council 
Directive 75/442/EEC of 15 July 1975 on 
waste, and in Council Directive 91/689/EEC 
of 12 December 1991 on hazardous waste, 
and including the operation of landfill sites10 

and incineration of waste11. 
                                                                 
8  See, e.g., Response to the Presidency questions on environmental 

liability: BirdLife International, European Environmental Bureau, Green-
peace International, WWF-European Policy Office, (Response to the 
Presidency); see above, EEB Position paper. 

9  Directive 96/61 of 24 September 1996. 
10  Council Directive 1999/31/EC of 26 April 1999 on the landfill of waste. 
11  Directive 2000/76/EC of the European Parliament and on incineration of 

waste of 4 December 2000. 

2. Activities regarding the manufacture, use, stor-
age, transport or release into the environment of 
the following dangerous substances : 

- substances concerning the approximation of 
the laws, regulations and administrative pro-
visions of the Member States relating to the 
classification, packaging and labeling of 
dangerous substances,12 and of dangerous 
preparations;13 

- plant protection products or active sub 
stances;14 

- biocidal products;15 
3. Activities regarding transport of dangerous 

substances by road,16 by rail,17 or by vessel.18 

4. Activities regarding genetically modified organ-
isms: Only with regard to transport of geneti-
cally modified microorganisms,19 or to the re-
lease into the environment of genetically modi-
fied microorganisms in accordance with Direc-
tive 2001/18/EC.20 

Environmental damage 
As mentioned above, the proposal regulates only 
“environmental damage” and does not cover tradi-
tional damage to property or persons that cannot be 
considered environmental. Under the proposed 
Directive “environmental damage” has a very con-
crete meaning. It is limited to water damage, land 
damage and biodiversity damage. 

Water damage. It refers to damage that adversely 
affects the status of waters as established under the 
Water Framework Directive (WFD)21 and will or is 
likely to deteriorate them. It does not apply however 
to the exceptions of art. 4(7) of the WFD. 
                                                                 
12  Council Directive 67/548/EEC of 27 June 1967 on the approximation of 

laws, regulations and administrative provisions relating to the classifica-
tion, packaging and labelling of dangerous substances. 

13  Directive 1999/45/EC of the European Parliament and of the Council of 31 
May 1999. 

14  Council Directive 91/414/EEC of 15 July 1991 concerning the placing of 
plant protection products on the market. 

15  Directive 98/8/EC of the European Parliament and of the Council of 16 
February 1998 concerning the placing of biocidal products on the market. 

16  Council Directive 94/55/EC of 21 November 1994 on the approximation of 
the laws of the Member States with regard to the transport of dangerous 
goods by road. 

17  Council Directive 96/49/EC of 23 July 1996 on the approximation of the 
laws of the Member States with regard to the transport of dangerous 
goods by rail. 

18  Council Directive 93/75/EEC of 13 September 1993 concerning minimum 
requirements for vessels bound for or leaving Community ports and carry-
ing dangerous or pollu ting goods. 

19  Council Directive 90/219/EEC of 23 April 1990 on the contained use of 
genetically modified micro-organisms. 

20  Directive 2001/18/EC of the European Parliament and of the Council of 12 
March 2001 on the deliberate release into the environment of genetically 
modified organisms and repea ling Council Directive 90/220/EEC 

21  Directive 2000/60/EC of 23 October 2000. 
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Land damage. It pertains to damage resulting from 
soil and subsoil contamination. The proposed Direc-
tive does not include damage to the environment 
but only harm to public health . Harm to health 
needs to be “serious”. 
Biodiversity damage. It refers to any damage that 
has “serious” adverse effects on the conservation 
status of habitats and species listed under the EC’s 
Habitats Directive22 or the Birds Directive,23 or 
which are protected under “relevant” national legis-
lation. The regime for biodiversity damage differs 
from that for damage to land or to water in that it 
does not impose any restrictions as to the activities 
that could result in damage to biodiversity, but 
requires that liability resulting from such damage be 
necessarily fault-based. 

The role of public authorities 
The proposed Directive places an important burden 
on public authorities in order to guarantee compli-
ance with its objectives. Although the principal 
actor responsible for prevention and remedying of 
environmental damage is the operator, the so-called 
“competent authority” has several obligations: 

To ensure compliance by operators with obligations 
set in the Directive; 
To respond subsidiarily when operators should have 
taken measures and fail to act. Under these circum-
stances, public authorities have five years to recover 
from the operator the costs in which they have in-
curred. Costs include costs of assessing environ-
mental damage. 
To respond to situations of environmental damage 
for which, in accordance with the proposed Direc-
tive, operators cannot, or should not, be held liable. 
Such circumstances include cases in which the 
operator cannot be identified or cannot face the 
costs of preventive or restorative measures.24 
While the Directive thus ensures that environmental 
damage will not go unresolved, it weakens the pol-
luter pays principle and, according to environmental 
NGOs, provides the wrong incentive to the private 
sector. Moreover, such a strong role for the public 
sector can create a conflict of interests, as public 
authorities can find themselves issuing environ-
mental permits and at the same time enforcing the 
rules of the liability regime.25 
                                                                 
22  Directive 92/43/EEC of 21 May 1992. 
23  Directive 79/409/EEC of 2 April 1979. 
24  Art. 6, Proposed Directive on Environmental Liability. 
25  See above, Response to the Presidency. 

Who can exercise environmental liability ac-
tions? 
Individuals directly affected and public interest 
groups (referred to as “qualified entities”) can re-
quest public authorities to comply with the objec-
tives of this proposed Directive. The proposal does 
not allow, however, such “qualified entities” to sue 
polluters directly, and maintains the burden of proof 
with the party making allegations of damage. 

Exceptions  
With regard to exceptions, the proposed Directive 
allows a number of “defences”. It includes the 
commonly accepted exemptions of liability, such as 
Act of God, but also has introduced in response to 
the claims of business and industry other more 
specific limitations of liability such as state of the 
art. Under the latter, the operator could not be held 
liable under the proposed Directive if his or her 
activities were not considered harmful according to 
the state of knowledge at the time they took place. 
This exception would not apply however if the 
operator had been negligent. Other circumstances 
that would make the regime not applicable include 
operating under authorization or in compliance with 
a compulsory measure from public authority.26 

The proposal does not cover environmental dam-
ages in which the causal link between the damage 
and the activity of the operator could not be estab-
lished, as in cases of diffuse pollution. 

Guarantees 
With regard to financial security and insurance, the 
proposed Directive does only encourage the use of 
such instruments but does not compel operators to 
do so. The Commission considers that regulation of 
this matter should be best done at the national level, 
given the need to adapt these mechanisms to the 
risk profiles of each activity. Environmental groups, 
instead, consider that in the absence of financial 
guarantees the principal burden to respond to envi-
ronmental damage is placed upon the taxpayer. 
Industry, for different reasons, also sees insurance 
as the cornerstone of the whole regime and consid-
ers that a financial security scheme should be a 
prerequisite of the development of a liability re-
gime.27  

In the next months the Council’s Committee of 
Permanent Representatives in Brussels (COREPER) 
and its Working Party shall be considering the 
Commission’s proposal, focusing most specially on 
                                                                 
26  See description of exceptions in proposed Directive’s art. 9 and 3. 
27  See, e.g., CEFIC, Comments and suggestions on the Commission’s White 

Paper on Environmental Liability, 20 June 2000,  
 http://www.cefic.be/positon/sec/pp_sec25.htm. 
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the need to determine precisely the Directive’s 
scope, and on ensuring that the Directive be subject 
to strict conditions of application of the polluter 
pays principle. At the March 2002 Environment 
Council, some Ministers also favored the adoption 
of common financial guarantees and consideration 
of inclusion of other types of damage, such as dam-

age caused by GMOs. The issue of exceptions shall 
also be reviewed.28 

                                                                 
28  See Minutes of the 2413rd Environment Council, Doc. 6810/02, and Doc. 

6592/02 Presse 47, 4 March 2002. 

Introduction 
The European Community is committed under the 
Kyoto Protocol to reduce greenhouse gas emissions 
by 8% from 1990 levels by 2008-2012. This overall 
reduction target was split into individual contribu-
tions for the Member States. The so-called ”Burden 
Sharing” Agreement was finally made legally bind-
ing through the decision on the ratification of the 
Kyoto Protocol of the Environmental Council of 
4.3.2002. The European Commission has proposed 
a number of European activities in order to secure 
that the ambitious target will be met. It has been 
forecasted that the measures taken so far in the 
European Union will only lead to a stabilisation 
compared to 1990 or even a slight increase in 
greenhouse emissions. The gap of 8% or more will 
thus have to be closed through additional measures. 
One of the proposed measures is the establishment 
of a harmonised emission trading scheme within the 
European Union. Preparatory studies had shown 
that the trading of emission allowances between 
installations could be an instrument that supports 
cost-efficient emission reduction. 

The Commission believes that a European frame-
work legislation for emission trading is  necessary to 
avoid distortion in competition and to secure the 
functioning of the internal market. It presented a 
legislative proposal on 23.10.2001.1 

Sectors covered 

The Commission wants to limit the scope of the 
emission trading scheme to carbon dioxide with the 
option of expanding the system later to the other 
greenhouse gases. The proposals suggest a manda-
tory participation in the scheme for the installations 
that are covered by Annex I from the year 2005 
                                                                 
 Betty Gebers,Lawyer, Hanse Office, Brussels, Belgium 
1 COM (2001) 581 fin. of 23.10.2001 

onwards. It is expected that 4000 - 6000 installa-
tions will be affected by the directive. These instal-
lations emit approximately 46% of the EU carbon 
dioxide emissions. The list was drawn from the 
Annex I of the IPPC2 Directive, but the threshold 
for combustion installation is set at 20 MW (IPPC: 
50MW) and the list does not include all the activi-
ties mentioned in the IPPC directive. In fact, it 
limits the scope to the energy, iron, steel, cement, 
glass ceramics and paper and board industries. The 
Commission believes that it will be too much effort 
to monitor the CO2 emissions of complex or vary-
ing production processes (e.g. in chemical industry, 
waste incineration) and that the number of partici-
pants would become too large to handle for the 
authorities. However, installations that are powered 
by an on-site generation installation with a combus-
tion capacity of over 20 MW will be covered even 
if the branch is not specifically mentioned in Annex 
1 of the proposal. It has been pointed out that the 
Annex does not contain any specific rules for com-
bined heat and power plants, which leaves these 
installations with additional costs for the environ-
mentally friendly generation of heat. The solution 
might be a differentiated calculation for heat and 
power.3 

The character of the Annex 1 has been subject to 
discussion between the Member States. Some 
Member States would like to opt out certain activi-
ties and/or would like to include other sectors. It has 
also been discussed whether activities at the con-
sumer level could be included in the scheme. The 
Commission would like to maintain a closed list to 
avoid distortions in competition. Even though the 
directive is based on Art. 175 of the Treaty it is 
difficult to determine whether the Member States 
                                                                 
2  Council Directive 96/61/EC concerning integrated pollution prevention and 

control, OJ L 257, 10.10.1996, p. 26. 
3  See more detailed: ZEW & Öko-Institut (Stronzik, Cames), Opinion on the 

proposed EU Directive on Emissions Trading, Mannheim, Berlin 2002. 
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could go beyond the Annex. It would in any case be 
necessary to determine whether the inclusion of 
new activities would actually lead to a higher level 
of environmental protection as required by Art. 176 
of the Treaty. 

Permits - Links with the IPPC Directive 

The proposal introduces in Art. 4 an obligatory 
permit for CO2 emissions for all installations of 
Annex I. The permitting procedure is supposed to 
be co-ordinated or combined with the permit proce-
dures under the IPPC Directive. The term ”permit” 
could raise wrong expectations: unlike under the 
IPPC Directive the authorities will not have the 
right to impose restrictions regarding the extent of 
these emissions. In fact, restrictions of direct CO2  
emissions are explicitly excluded unless it is neces-
sary to ensure that no significant local pollution is 
caused. The provision of Art. 25 changes Directive 
96/61/ EC in this respect, but the requirements that 
relate to energy efficiency remain unchanged (Art. 
2). The CO2 permit would serve mainly informa-
tional purposes regarding the activities within the 
installation and the expected emissions. The permit 
will be granted when the operator shows that he is 
capable of monitoring and reporting emissions in 
accordance with the respective guidelines. These 
guidelines will be adopted by the Commission (Art 
14). The relation of the proposal with the IPPC 
Directive leaves a number of questions. The ex-
planatory document4 of DG Environment aims to 
clarify the relation between the two directives. For 
example, the reference to local pollution in Art. 25 
does at first sight seem unclear because CO2 does 
not tend to have an effect on local pollution. The 
Commission clarifies that this section has only been 
inserted with a view to the extension of the scheme 
to other greenhouse gases. However, the possibility 
of diverging interpretations of the wording of the 
directive might later on lead to difficulties. It could 
thus be preferable to insert clear formulations. 

National Allocation Plan  

The directive would oblige the Member States to 
draw up a national plan stating the total quantity of 
allo wances and the allocation of these allowances. 
An allowance means an allowance to emit one 
tonne of carbon dioxide equivalent during a speci-
fied period (Art. 3). The first plan will be set up for 
the period between 2005 and 2007, the second plan 
                                                                 
4  Non-paper on synergies between the EC emissions trading proposal 

(COM2002)581) and the IPPC Directive of 22.01.02. 

will be issued from 2008 to 2013 and each subse-
quent five-year period. 

The plan will be published and notified to the 
Commission and the other Member States at least 
18 months before the beginning of the relevant 
period (Art. 23). It is up to the Member States to 
decide how they distribute the allowances. Annex 
III contains some general harmonised rules for 
national allocation plans. The Annex III makes 
reference to the Burden Sharing Agreement. The 
Member States should take into account ”the pro-
portion of overall emissions that these (sectors) 
represent in comparison with the emissions from 
sources not covered by the directive”. According to 
the Commission it will not be mandatory that the 
allocation plan exactly mirrors relative reduction 
targets for the sectors in relation to the national 
obligation. The Member State could also decide to 
reach the Kyoto targets mainly in other sectors (e.g. 
transport). If the reduction potential is already real-
ised through early action of the installation it will 
according to this interpretation not be necessary to 
further reduce the allocation. Annex III contains 
also the requirement that no installations should be 
allocated more allowances than it is likely to need. 
This might be seen as a contradiction with the pos-
sibility of rewarding early action. Most probably the 
it is intended by the Commission that installations 
that have taken early actions before the initial allo-
cation cannot be awarded with an extra amount of 
allowances (e.g. based on the performance in a 
certain year). Annex III also asks that the allocation 
should be consistent with the technological poten-
tial of the installation to reduce emission. This 
could give the Member States the possibility of 
basing the allocation on best available techniques or 
using a sectoral benchmarking approach. The pro-
posal does not give any rules for the treatment of 
closure of an installation. It is also not clear how 
new entrants or amendments of existing installa-
tions would have to be handled. 

Up to now, it has not been sure how Annex III will 
look like at the end of the legislative process. Some 
Member States have opted for a more harmonised 
approach, e.g. the inclusion of deadlines for early 
action or the inclusion of certain rules for the as-
sessment of the technical reduction potential. Others 
have expressed the opinion that the criteria would 
bring too much interference with national climate 
policy and that the criteria should be restricted to a 
minimum. 

Issue and transfer of permits 

The competent authority of the Member States shall 
issue a proportion of the total quantity of allow-
ances of the respective period by February 28 of 
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each year (Art. 11 para 3). The allowances have to 
be issued free of charge (Art. 10 para 1). This word-
ing excludes the initial allocation through an auc-
tion system or the partial auction of allowances. The 
Member States have to ensure that the allowances 
are in line with the requirements of Art. 87 and 88 
of the Treaty (Art. 11 para 3). The provision indi-
cates that the Commission plans to control the issue 
of allowances in the light of the state aid control. 

The Member States shall ensure that allowances can 
be transferred between persons within the Commu-
nity without restrictions. By March 31 of each year 
the operator of the installation has to surrender the 
number of allowances equal to the total emissions 
during the particular year. There will be a need to 
buy allowances from other operators if the emission 
exceeds the number of allowances that he has re-
ceived. Member States will have to ensure that any 
operator who does not surrender sufficient allow-
ances will have to pay a penalty.5 

A system of monitoring and verification will be 
established that enables the authorities to control the 
emissions, the use and transfer of allowances (Art. 
13, Art. 14, Art. 15). 

The Commission plans to designate a Central Ad-
ministrator to maintain an independent transaction 
log for recording the issue, holding, transfer and 
cancellation of allowances. The Member States will 
establish national registries that will allow cross 
checks. The national registry would contain ac-
counts for each person that holds allowances. Al-
lowances can be held and traded by any natural or 
legal persons, but the trade is limited to the EU 
Member States. 

Voluntary scheme versus mandatory scheme 

Some Member States have brought the possibility 
of a voluntary emission trading scheme into the 
discussion. Germany has suggested a pilot-phase 
from 2005-2007. During this pilot-phase it should 
be up to the Member States to decide whether cer-
tain sectors could opt out of the scheme. The pre-
condition would be that the sector accomplishes 
similar reductions through other measures. This 
would enable Germany to pay respect to the climate 
change commitment of German industry. Other 
countries have expressed a preference for a system 
that is unconditionally voluntary for the operators. 
Great Britain has suggested a ”double” voluntary 
scheme” –voluntary on the level of the Member 
State and for the operators. This position might be 
                                                                 
5  During the first period 2005-2007: EUR 50 or twice the market price , after 

that: EUR 100 or twice the average market price whichever is higher. (Art. 
16). 

due to the wish to continue with the British volun-
tary emis sions trading scheme. The Commission 
and a number of Member States have so far ob-
jected a voluntary scheme. This will most probably 
be also the opinion of the European Parliament. 
Those who favour a mandatory scheme have argued 
that an unconditional voluntary scheme would have 
only potential sellers of allowances, but no volun-
tary buyers. Consequently, there would be no de-
mand for allowances. Such a system could only 
function with incentives through state subsidies like 
it is done in the UK System. The UK will spend 215 
million pounds in the next four years to buy green-
house gas reductions from companies. It needs 
however to be questioned whether these funds can 
be mobilised in all Member States. 

The voluntary participation on the Member State 
level might lead to distortions between the Member 
States. This will be even more the case if the Mem-
ber States concerned continue their own trading 
systems or if they establish new systems. It is also 
said that trade could not function properly and the 
market would be distorted when only a small num-
ber of installations participates.  

Links to other trading schemes 
The Commission has pointed out that the interna-
tional emissions trade will come into practice long 
after the European Trading Scheme because the 
preconditions that were agreed on at the last Con-
ference of the Parties in Marrakech have not been 
fulfilled ye.t The inclusion of external allowances 
into the community schemes could according to the 
Commission only be accepted if the integrity of 
these allowances can be secured. A connection to 
other greenhouse gas emission trading schemes is 
therefore planned for a later stage. Art. 24 of the 
proposal makes clear that the Community may 
conclude agreements with third countries on the 
mutual recognition of allowances. 

Reactions so far and outlook 

The proposal has received positive reactions as an 
important step forward in European Climate 
Change policy.6 In contrast to that it can be ob-
served that some industry sectors are very critical. 
They fear that the allocation of allowances will 
result in restrictive emission caps for individual 
installations. The need to buy allowances might in 
their view lead to disadvantages regarding competi-
tiveness. The discussion between the Member 
States has focussed on the above mentioned legal 
unclarities, e.g. regarding the relation to the IPPC 
                                                                 
6  see e.g.: WWF Position Paper of February 2002. 
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directive and the allocation criteria. The question of 
possibilities for a voluntary system and the extent of 
flexibility in the first phase has also been an issue. 
The European Parliament had at the time of writing 
of this article not positioned itself. Considering the 

great number of controversial points it remains to 
be seen whether the proposal will actually be passed 
by the Council and European Parliament until au-
tumn 2003, as it is currently planned. 

The Third Global Ministerial Environment Forum 
and the United Nations Environmental Programme 
Governing Council at its Seventh Special Session 
held in Cartagena de Indias (Colombia) on Febru-
ary 2002 adopted a decision1 relating to Interna-
tional Environmental Governance (IEG). The deci-
sion will be brought to the World Summit on Sus-
tainable Development (WSSD) in late August 2002, 
where IEG as part of the overall framework of 
sustainable development governance will be an 
important asset. The Governing Council (GC) is 
also requested to consider further measures for the 
strengthening of the United Nations Environment 
Programme (UNEP) in light of the outcome of the 
World Summit on Sustainable Development. 

Background 
The current debate on international environmental 
governance is a continuation of the efforts over the 
last decades to develop institutional responses to the 
growing environmental concerns and problems. The 
prospect of creating a centralized institution was 
discussed extensively in the run up to the Stock-
holm Conference on the Human Environment in 
1972, leading to the creation of the United Nations 
Environmental Programme (UNEP). As a result of 
the 1992 Rio Summit the Commission on Sustain-
able Development was created. In 1997 during the 
Earth Summit+5 the subject was again under con-
sideration. The 1997 Na irobi Declaration on the 
Role and Mandate of the United Nations Environ-
ment Programme adopted by the Governing Coun-
cil of UNEP2 and endorsed by the United Nations 
General Assembly, clearly establishes UNEP as 
“the principal United Nations body in the field of 
the environment” and clarifies its role as the “lead-
ing global environmental authority that sets the 
global environmental agenda, that promotes the 
coherent implementation of the environmental di-
                                                                 
 Gemma Modolell, Staff lawyer at the Instituto Internacional de Derecho y 

Medio Ambiente , Madrid, Spain 
1  SS.VII/1. 
2  GC Decision 19/1 of 7 February 1997. 

mension of sustainable development within the 
United Nations system and that serves as an au-
thoritative advocate for the global environment”. 

During 1998, within the overall reform effort of 
renewing the United Nations, the Secretary-General 
appointed the United Nations Task Force on Envi-
ronment and Human Settlements. Its terms of refer-
ence included a review of structures and arrange-
ments through which environmental activities were 
carried out within the UN system to evaluate the 
efficacy of those arrangements and make recom-
mendations for such changes and improvements 
required to optimize and make more effective the 
UN environmental work, as well as the work of 
UNEP as the leading environmental organization. 
The Task Force finalized its work in 1999 with the 
adoption of the Report of the Secretary-General on 
Environment and Human Settlements3. Its recom-
mendations represented the sum of measures that, in 
the view of the task force, should be taken to revi-
talize the work of the UN in the environment and 
human settlements in the short term. They were 
considered by the Governing Council and adopted 
by the General Assembly in its resolution 53/2424. 
The resolution deals, among others, with the estab-
lishment of an Environmental Management Group 
to address the issue of improving coordination be-
tween agencies and between environmental conven-
tions and with the creation of a Global Ministerial 
Environment Forum that would meet annually.  

The first meeting of the GMEF took place in 
Malmö in May 2000 and adopted the Malmö Minis-
terial Declaration5, which stated6 that the WSSD 
should review the requirements for a greatly 
strengthened institutional structure for international 
environmental governance.  
                                                                 
3  A/53/463. 
4  UNGA/A/RES/53/242, Report of the Secretary-General on Environment 

and Human Settlements, 105th plenary meeting, 28 July 1999. 
5  Malmö Ministerial Declaration, adopted by the first Global Ministerial 

Environment Forum - Sixth Special Session of the Governing Council of 
the United Nations Environment Programme on 31st May 2000 in Malmö, 
Sweden.  

6  Par. 24. 
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The UNEP Governing Council at its twenty-first 
session adopted Decision 21/21, entitled Interna-
tional Environmental Governance, which estab-
lished the Open-Ended Intergovernmental Group of 
Ministers or Their Representatives (IGM). Its man-
date was to undertake a policy-oriented assessment 
of existing weaknesses as well as future needs and 
options for strengthened international environ-
mental governance, including financing of UNEP, 
with a view to presenting a report containing analy-
sis and options to the next session of the Governing 
Council/Global Ministerial Environment Forum, 
held in February 2002. In that same Decision, the 
Council decided also that the next Governing Coun-
cil/Global Ministerial Environment Forum should 
undertake an in-depth discussion of that report to 
providing input on future requirements of interna-
tional environmental governance in the broader 
context of multilateral efforts for sustainable devel-
opment to the preparatory body for the World 
Summit on Sustainable Development as a contribu-
tion to the Summit. 

What’s International Environmental Govern-
ance (IEG) about? 
It has been agreed that the word governance en-
compassed both the decision and policy making 
processes and the institutional structure for imple-
menting decisions and policies.  

The structure of IEG has four layers. The top layer 
is the international decision-making process. The 
second layer is the international institutional archi-
tecture. Actual implementation at the international 
level is the third layer: management or operationali-
zation of the policies and decisions. Finally, the 
fourth layer consists of the coordination of the im-
plementation of international environmental gov-
ernance decisions at the national level.7 

The IEG process is, thus, comprehensive and en-
compasses all international environmental efforts 
and arrangements within the United Nations system, 
including the regional level, and is not restricted to 
UNEP8. Furthermore, IEG must be seen in the 
broader context of sustainable development govern-
ance. 

It has also been agreed upon that the process of 
strengthening international environmental govern-
ance should be evolutionary in nature and be based 
on implementing General Assembly Resolution 
53/242. A prudent approach to institutional change 
                                                                 
7  See UNEP/IGM/4/INF/3 International Environmental Governance: Multi-

lateral Environmental Agreements (MEAs). 
8  SS.VII/1 Appendix: Report of the Open-Ended Intergovernmental Group of 

Ministers or their Representatives on International Environmental Govern-
ance par. 8 a). 

has been required, with preference given to making 
better use of exis ting structures.  

This preference places the proposals of creating a 
World Environment Organization and the debate 
about the creation of a new centralized organiza-
tional structure on stand-by. It has been opposed by 
some developing countries that fear ending up hold-
ing a similar situation as they have at the WTO 
bearing limited participation and weak political 
influence; they also fear an imbalance with respect 
to the other elements of sustainable development9. 
Another argument given to bypass the debate about 
a new organization is its relation to the Commission 
on Sustainable Development (CSD): It has been 
cautioned that any strengthening in the field of 
environmental governance should not be to the 
detriment of the CSD, which remains the main 
policy-making body of sustainable development. It 
has to be clearly drawn the main functions that a 
global institution should perform relating sustain-
able development.  

The IGM process  
The Intergovernmental Group of Ministers met six 
times: in New York on 18 April 2001, in Bonn on 
17 July 2001, in Algiers on 9 and 10 September 
2001, in Montreal from 30 November to 1 Decem-
ber 2001, in New York on 25 January 2002, and in 
Cartagena on 12 February 2002. Additional consul-
tations were held with experts, civil society organi-
zations and the UNEP’s Committee of Permanent 
Representatives (CPR) based in Nairobi. The proc-
ess led to the adoption of the Report of the Open-
Ended Intergovernmental Group of Ministers or 
their Representatives on International Environ-
mental Governance.  

The IGM was scheduled to conclude its business 
and adopt its report in Cartagena, in advance of the 
GC Special Session. At the 5th plenary meeting of 
the Governing Council on 15 February it reported 
the results of the informal consultations that had 
taken place during the early hours of the morning. 
Consensus had been reached on the content of the 
report, overcoming serious concerns of failure 
raised the days before due to the difficulties on 
getting agreement on some of the issues under the 
table. The most critical subjects were UNEP’s fi-
nancing and the role and structure of the Governing 
Council/ Global Ministerial Environment Forum.  

The report of the IGM is organized on “building 
blocks”. After the third meeting of the IGM Chair 
                                                                 
9  International Environmental Governance: Some Issues Arising from a 

Developing Country Perspective. Working Paper by the Third World Net-
work. September 2001. The paper was presented by the G77 to the third 
IGM meeting held in Algiers.  
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Mr. Anderson focused the debate on “building 
blocks” capturing the converging opinions of the 
last meetings. Recommendations to strengthen IEG 
have been given on each of these five building 
blocks:  

A. Improved coherence in international environ-
mental policy-making - the role and structure of 
the Governing Council/Global Ministerial Envi-
ronment Forum;  

B. Strengthening the role and financial situation of 
UNEP; 

C. Improved coordination among and effectiveness 
of multilateral environmental agreements; 

D. Capacity-building, technology transfer and 
country-level coordination for the environment 
pillar of sustainable development; 

E. Enhanced coordination across the United Na-
tions system - the role of the Environmental 
Management Group. 

A. The Global Mi nisterial Environment Forum 
was established in 1999 as an annual forum at min-
isterial level. The UNEP Governing Council consti-
tutes the forum in the years that it meets in regular 
session; and in alternate years takes the form of a 
special session of the Governing Council. It consti-
tutes the forum in which participants gather to re-
view important and emerging policy issues in the 
field of the environment, with due consideration for 
the need to ensure an effective and efficient func-
tioning of the governance mechanisms of the 
UNEP, as well as possible financial implications, 
and the need to maintain the role of the Commission 
on Sustainable Development as the main forum for 
high-level policy debate on sustainable develop-
ment. 

The debate on GMEF revolved around issues re-
lated to the GMEF as the overarching policy body 
on the environment, its relationship with the GC, 
universal membership as opposed to universal par-
ticipation, and UNEP’s relationship with autono-
mous bodies, such as the Conferences of the Parties 
of Multilateral Environmental Agreements (MEAs).  

The recommendation highlights the need for a high 
level environment policy forum as one of the cor-
nerstones of an effective system of IEG. It was 
considered that the GMEF constituted the corner-
stone of the mechanism for environmental govern-
ance and its mandate should be strengthened and 
focused for the provision of environmental policy 
and guidance, however, there was opposition to the 
idea of turning the Forum into an overarching body 
or umbrella policy foru m to promote new policies 
in environmental governance.  

Relating the relationship of GMEF with the GC it 
was concluded that the GMEF is constituted by the 

UNEP Governing Council as envisaged in General 
Assembly resolution 53/242, and since GMEF deci-
sions currently had no definitive legal status, it was 
necessary to clarify its role in setting political and 
environmental priorities. 

The report states that strengthening of the GMEF 
could be achieved among others by: ensuring uni-
versal participation of Member States of the United 
Nations and members of its specialized agencies; 
reaffirming the role of UNEP as envisaged in the 
Nairobi Declaration; identifying ways and means of 
improving and strengthening its relationship with 
autonomous decision-making bodies such as Con-
ferences to the Parties to MEAs; promoting the 
meaningful participation of representatives of major 
groups and NGOs and developing its relationship 
with UNEP; instituting a regular dialogue with 
mu ltilateral financial institutions, including the 
Global Environmental Facility; enabling ministers 
to concentrate on policy issues and take the oppor-
tunity to promote international cooperation, take 
policy decisions, identify priorities, provide broad 
direction and advice and oversee the programmes of 
work and the UNEP budget.  

B. Strengthening the role and financial situation 
of UNEP was one of the most controversial issues 
in the IGM process. The importance of the provi-
sion of adequate, stable and predictable financing of 
UNEP was an issue out of question from the begin-
ning of discussions. Nevertheless, there was little 
progress during the negotiations due to the govern-
ments' weak political commitment to identify the 
adequate means. The principle of common but dif-
ferentiated responsibilities was in the air during the 
whole debate. It was though considered that all 
countries should participate in the provision of 
funding.  

No consensus was reached in a new system to en-
sure UNEP’s funding. However, the recommenda-
tion calls for the establishment of a voluntary in-
dicative scale of contributions, to be developed 
specifically for UNEP’s Environment Fund. The 
indicative scales of contributions would take into 
account, inter alia, the United Nations scale of as-
sessments as well as a voluntary indicative scale of 
contributions setting a minimum indicative rate of 
0,001% and a maximum of 22%, a maximum in-
dicative rate for least developed countries of 0,01%, 
economic and social circumstances of the Member 
States and provisions to allow for any Member 
State to increase its level of contributions over and 
above its current level.  

Member States are encouraged to contribute to the 
Environment Fund either on the basis of the scale of 
contributions or on the basis of biennial pledges, the 
UN scale of assessments, its historical level of con-
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tributions or any other basis identified by a Member 
States. The UNEP Executive Director has been 
requested to submit a report on the implementation 
of the suggested contribution system to the GCSS 
for review in 2004. 

C. The debate about improved coordination and 
coherence between MEAs was caused by the 
increasing burdens on Governments’ ability to par-
ticipate meaningfully in the proliferating meetings 
of multilateral environmental agreements. Cluster-
ing of MEAs has emerged as holding some promise, 
and there is consensus on addressing issues relating 
to the collocation of secretariats, meeting agendas 
and also programmatic cooperation between such 
bodies and UNEP. The term clustering refers to the 
grouping of a number of international environ-
mental regimes together in order to make them 
more efficient and effective10.  

The recommendations of the IGM call for enhanc-
ing synergies and linkages between MEAs with 
comparable areas of focus; periodic review of the 
effectiveness of MEAs, including use of non-
binding UNEP guidelines on compliance with and 
enforcement of MEAs, capacity building, technol-
ogy transfer and provision of financial resources to 
developing countries. The recommendation sug-
gests a more coordinated approach to areas such as 
scheduling and periodicity of COP meetings, report-
ing and scientific assessment of matters of common 
concern, capacity building, and transfer of technol-
ogy. Finally, it states that coordination could be 
fostered by having the GC/CMEF review the proc-
ess made by the COPs with due regard to their re-
spective mandates, in developing synergies in areas 
where common issues arise. 

D. The building block on capacity building, tech-
nology transfer and country-level coordination 
for the environment pillar of sustainable devel-
opment was not present in the first “building 
blocks” proposal. The G77/China requested it to be 
added and the proposal was accepted. It addresses 
the ability of developing countries to participate 
meaningfully in international environmental policy 
and to implement MEAs, regional environmental 
governance, capacity building and strategic partner-
ships between the Global Environmental Facility 
(GEF) and the United Nations Development Pro-
gramme (UNDP). The recommendation highlights 
that environmental governance should be consid-
ered from a multi-level approach – international, 
regional, subregional and national. It stresses the 
need to strengthen national institutions, facilitate 
                                                                 
10  UNU Report. International Environmental Governance. The Question of 

Reform: Key issues and proposals. Preliminary Findings. United Nations 
University and Institute of Advanced Studies. March 2002 

technology transfer, and support regional and 
subregional efforts. The report recalls the need to 
ensure capacity-building and technical assistance as 
an important component of the work of UNEP, and 
asks for the development of an intergovernmental 
strategic plan for technology support and capacity-
building for developing countries. It requests UNEP 
to endeavor to implement such a plan through en-
hanced coordination with other bodies such as the 
Global Environmental Facility and UN Develop-
ment Programme. Finally, it requests UNEP to 
cooperate with the GEF and stresses that UNEP’s 
strength as one of the three implementing agencies 
should be fostered. 

E. The last building block of the report refers to 
enhanced coordination across the UN system –  
the role of the Environment Management Group 
(EMG). EMG was established following General 
Assembly resolution 53/242 to enhance coordina-
tion among agencies and among environmental 
conventions. Among its members are the special-
ized agencies, Funds and Programmes of the UN 
system and the secretariats of the multilateral envi-
ronmental agreements. It follows an issue-
management approach whereby issue-management 
groups are established within the organizations 
concerned in order to address specific issues. Issues 
selected so far include the harmonization of biodi-
versity-related reporting, the development of a 
system-wide approach to environmental education 
and training, waste management and chemicals. The 
group has met few times and the assessment of its 
role is therefore difficult, however, it was viewed as 
satisfactory. The recommendation calls for the need 
to ensure the functionality of the EMG to be real-
ized as soon as possible. Furthermore, it calls for a 
clearly defined reporting relationship between the 
EMG and GC/GMEF. 

What is to come? 
To conclude, the report addresses the future per-
spectives on strengthening international environ-
mental governance. It recognizes that implementa-
tion of Agenda 21 requires improved international 
governance in all dimensions of sustainable devel-
opment as a prerequisite for achieving successful 
protection of the environment, economic growth 
and social equity. The decision adopted at Cart-
agena asks to be understood as the commencement 
of a longer-term enterprise to develop international 
understanding, commitment and resolve towards 
ensuring the sustainability of the global environ-
ment in accordance with the Rio principles, includ-
ing the principle of common but differentiated re -
sponsibilities. 

As established in the report, the IEG process must 
be seen as a starting point. It has brought the oppor-
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tunity to undertake an analysis of the current weak-
nesses and challenges within environmental gov-
ernance and also the opportunity to measure the 
political will to improve it. Lack of political will 
has been identified several times during the discus-
sions as one of the causes of failure of the current 
system which is not bringing the results expected, 
namely, a proper protection of the global environ-
ment. Form should follow substance, and political 
will is crucial to implement existing agreements and 

allow a smooth functioning of environmental archi-
tecture. At Cartagena the main points of conver-
gence were gathered in a document which will be 
brought to the Johannesburg Summit where envi-
ronmental governance as an element of the broader 
context of sustainable development governance will 
be revisited. It remains to be seen how eager the 
global community is to demand of itself and conse-
quently of its institutions to achieve sustainable 
development. 

The „Convention on Access to Information, Public 
Participation in Decision-Making and Access to 
Justice in Environmental Matters“, the so-called 
Aarhus Convention, was signed in the Danish City 
of Aarhus in 1998. This convention is an important 
innovation and extension of international environ-
mental law. The following article describes the 
genesis and the importance of the Convention. 
Broad attention is paid to the detailed description 
of the structure and the content of the Convention, 
in particular to the right on environmental informa-
tion, the right on public participation in decision 
and on the right to access to justice. The relevant 
articles of the Convention will be explicitly cited. A 
short description of other areas of the Convention 
completes the exposition of its content. The last part 
of the article concentrates on the implementation 
process of the Convention since 1998 and the con-
sequences in particular for the German legal situa-
tion. 

1 Introduction  
The Aarhus Convention establishes the right on 
environmental information, public participation and 
access to justice in environmental matters as indi-
vidual rights in order to achieve the protection of 
the environment not only for the present but also for 
future generations. It is the first time that these 
rights are recognised by an international convention 
and that international minimum standards are estab-
lished to ensure the practical application of these 
rights.1 The Convention gains further importance, 
especially with view to the process of globalisation, 
                                                                 
 Michael Zschiesche, staff lawyer and economist, managing director of the 

Unabhängiges Institut für Umweltfragen e.V. (UfU), Berlin, Germany 
1  See NGO Resolution regarding the conference in Aarhus on 22.6.1998 at: 

www.participate/aarhus/resolution.htm.  

by including the EU institutions and by the inten-
tion to also apply the Convention within the frame-
work of international organisations. In particular in 
Eastern Europe the Convention contributes to the 
efforts undertaken in order to strengthen democratic 
and constitutional principles. Additionally, the 
Convention recognises for the first time in interna-
tional law that the protection of nature and envi-
ronment often only can be ensured by the assertion 
of rights conferred to third parties, which are inde-
pendent from the state. 

The „Convention on access to information, public 
participation in decision-making and access to jus-
tice in environmental matters“, was signed in the 
Danish city of Aarhus by 35 states and the Euro-
pean Union on 25 June 1998 on the occasion of the 
4th pan-European conference of Ministers for the 
environment2. 

2 Genesis of the Convention  
On 25 October 1995, the 3rd pan-European Minis-
terial Conference „Environment for Europe“ took 
place in Sofia (Bulgaria). At this conference, the 
European Ministers for the Environment approved a 
framework document on access to information and 
public participation in decision-making in environ-
mental matters3. The negotiation processes for this 
framework document lasted for several years4 and 
was in particular pushed by European non-
                                                                 
2  Up to 21.12.1998 (see Article 17) 39 States including the EU signed the 

Convention; the USA and Russia were not among the signatories.  
3 Ministerial Conference "Environment for Europe": Guidelines on the 

ACCESS ton Environmental information and Public Participation in Envi-
ronmental Decision-Making, see Burhenne/Robinson, International Pro-
tection of the Environment (Fn. 8), document no.25-10-95/1.  

4  The Sofia process began in June 1991 after the first European Ministerial 
Conference in Dobris, Czech Republic.  
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governmental organisations5, the responsible Direc-
torate-General of the European Commission as well 
as by the Regional Environment Centre (REC6) in 
Budapest. This framework document paved the way 
for negotiations on an international agreement.    

In 1996 a negotiation process of altogether 10 meet-
ings began, in which from the beginning non-
governmental organisations (NGO) were actively 
involved7. This negotiation process, although in 
many respects not always satisfying from the point 
of view of NGOs, was carried out all in all so con-
structively that already two years later the finalised 
text was submitted for signature. It was not by 
chance that the signature of the Convention took 
place in Aarhus, Denmark. During the negotiation 
process Denmark facilitated a pan-European par-
ticipation through a generous financial support 
especially for the eastern European NGOs in order 
to give them the possibility to take part in prepara-
tory meetings and conferences. Additionally, the 
Netherlands, Norway, Belgium and Poland contrib-
uted to a large extent to the positive results of the 
negotiation process. Besides the conservative atti-
tude of the European Commission, above all the 
Turkish and Russian, but especially the role of the 
German negotiation delegation was considered 
negative and counterproductive, not only by NGO 
representatives. Even though the German wishes 
were especially met during the last negotiation 
round, in particular as regards access to justice by 
considering the German position and providing for 
„opt-out“ possibilities, Germany nevertheless re-
fused to sign the Convention in Aarhus on the occa-
sion of the 4th Pan-European Ministerial Confer-
ence. This was perceived by some Government 
representatives and by the NGOs as „adding insult 
to injury8“ and has been quite certainly the reason 
for the weak reception of the Aarhus Convention in 
the public debate in Germany even after the Con-
vention had been signed by the new government.  
                                                                 
5  At the preliminary stage of the Sofia Conference a union of different 

European non-governmental organisations was formed parallel to the 
Confe rence of the Ministers for the Environment, held 1994 in Brussels. 
This union of NGOs met from now on in advance to the respective minis-
terial conferences. An emphasis of this union was the promotion of public 
participation in environmental matters.  

6  See www.rec.org.  
7  See background paper "Introducing the Aarhus Convention", by Jeremy 

Wates, EEB and Friends of the Earth Ireland, Chisinau, Pan-European 
Eco Forum Conference on Public Participation, 1999. The following NGOs 
took part in the final 10th meeting of the negotiation participants in Ge-
neva on 19.3.1998: the REC, the World Conservation Union (IUCN), 
GLOBE, the Environmental NGO's Coalition as well as the International 
Council of Environmental Law.  

8  In this context see DNR-EU-Rundschreiben 7/98, p.24 ff, "the insult after 
watering".  

3 Structure and content of the Convention9 
The Convention covers 22 Articles and 2 An-
nexes10. As it is normally the case with international 
conventions, a number of obligations and general 
findings, which reflect the spirit of the genesis, are 
preceding the articles. Likewise, a number of other 
environmentally important conventions and meet-
ings at European level are listed, which influenced 
the process of Aarhus.  

The Convention is divided into three parts. The first 
three articles of the Convention are general provi-
sions (objective, defin itions, general regulations). 
The Articles 4 to 9 contain the core provisions as 
regards the content of the Convention. Out of this 
the three substantial parts of the Convention are laid 
down in Article 4 (access to environmental informa-
tion), Article 6 (public participation in decision-
making) as well as Article 9 (access to justice). 
These are to be introduced in the following and in 
more detail. Besides of that, Article 7 provides for 
provisions on public participation in decision-
making with respect to environmental plans, pro-
grammes and policies. Article 8 stipulates public 
participation during the preparation of executive 
regulations and/or generally applicable binding 
normative instruments. Article 5 states the obliga-
tion of public administrations to collect and dis-
seminate environmental information, in particular 
the availability of these data e.g. in electronic form. 
Articles 10-22 provide for rules on the follow-up 
meetings of the Contracting Parties, the voting 
procedures, the procedure for amending the Con-
vention, compliance mechanisms, dispute settle-
ment, the signature and ratification of the Conven-
tion, the approval of becoming a Party to the Con-
vention or resigning from the Convention. 

3.1  Access to environmental information  
One of the core aspects of the Convention is Article 
4 - access to environmental information. This article 
reinforces the right to obtain information about the 
environment that already had been laid down in 
Council Directive 90/313/EEC of 7 June 1990 on 
the freedom of access to information on the envi-
ronment11. In that context, the fundamental legal 
                                                                 
9  See also Martin Scheyli, The Aarhus Convention on access to information, 

public participation in decision-making and access to justice in environ-
mental matters, Archiv des Völkerrechts, number 2/2000 pp.217-253; 
Economic Commission for Europe, The Aarhus Convention, An Imple-
mentation Guide, United Nation, New York and Geneva, 2000.  

10  Annex I lists the activities for which public participation in decision-making 
needs to be carried out according to Article 6 and annex II contains rules 
on arbitration.   

11  Environmental Information Directive of the EC, OJ No. L 158/56; see for 
this among others: Wegener, InfUR 1992, 211ff, ZUR 1993, 17ff., Engel, 
Akteneinsicht und Recht auf Informationen über umweltbezogene Daten, 
1993, p. 178 ff., Erichsen/Scherzberg, Zur Umsetzung der Richtlinie des 
Rates über den freien Zugang zu Informationen über die Umwelt, 1992; 
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term is „environmental information“ that is defined 
in Article 2 (definitions) referring to both, the state 
of the elements of the environment as well as to 
activities and measures likely to affect these ele-
ments. According to the Convention “environ-
mental information“ means any information in 
written, visual, aural, electronic or any other mate-
rial form on: 

(a) The state of elements of the environment, such 
as air and atmosphere, water, soil, land, landscape 
and natural sites, biological diversity and its com-
ponents, including genetically modified organisms, 
and the interaction among these elements; 

(b) Factors, such as substances, energy, nois e and 
radiation, and activities or measures, including 
administrative measures, environmental agree-
ments, policies, legislation, plans and programmes, 
affecting or likely to affect the elements of the envi-
ronment within the scope of subparagraph (a) 
above, and cost-benefit and other economic analy-
ses and assumptions used in environmental deci-
sion-making; 

(c) The state of human health and safety, conditions 
of human life, cultural sites and built structures, 
inasmuch as they are or may be affected by the state 
of the elements of the environment or, through these 
elements, by the factors, activities or measures 
referred to in subparagraph (b) above; 

The legal term „environmental information“ of the 
Convention was consciously formulated very broad, 
because the right on access to information should 
exclude as little as possible. Thereby also fields of 
the environment and matters of fact that go beyond 
the core of classical environmental protection con-
ditions like the description of water, soil and air are 
covered. In this context, it is completely new to 
explicitly include genetically modified organisms 
(Art. 2(3a)) as well as under Art. 2(3 b) cost-benefit 
and other economic analyses and assumptions used 
in environmental decision-making. Also the factors 
specified under Art. 2(3 c) are not considered to be 
part of „classical“ environmental protection. Thus 
among other things the state of human health and 
safety as well as of cultural sites and built struc-
tures, in as far as they can be affected by the state of 
the elements of the environment or, through these 
elements, are likewise included.  

Similar to the definition of “environmental informa-
tion” also the term public authority is defined 

                                                                     
Umweltinformationsgesetz (UIG) BGBl. I 1490, see among others. 
Scherzberg, DVBl. 1994, 733 ff.; Fluck/Theuer, UIG, Loseblatt-
Kommentar, as of 1999; Röger, UIG, Kommentar, 1995; Schome-
rus/Schrader/Wegener, UIG, 1995; Turiaux, NJW 1994, 2319ff. On the 
draft bill see BT-Drs. 12/7138 and Erbguth/Stollmann, UPR 1994, 81 ff.; 
Schrader, NuR, 2000, 487ff. 

widely. By “public authority” the Convention un-
derstands: 

(a) Government at national, regional and other 
level; 

(b) Natural or legal persons performing public ad-
ministrative functions under national law, including 
specific duties, activities or services in relation to 
the environment; 

(c) Any other natural or legal persons having public 
responsibilities or functions, or providing public 
services, in relation to the environment, under the 
control of a body or person falling within subpara-
graphs (a) or (b) above; 

(d) The institutions of any regional economic inte-
gration organisation referred to in Article 17 that is 
a Party to this Convention. 

This definition does not include bodies or institu-
tions acting in a judicial or legislative capacity. 

Particularly the extension to legal persons having 
public responsibilities or functions, or providing 
public services signifies a shift of the notion of 
public authority into areas that have so far been 
excluded from the obligation to provide information 
on the environment. In the field of waste disposal, 
for example, as well as in other areas where an 
increasing shift of public tasks to the private sector 
can be stated, an automatic refusal for disclosing 
information on the environment would not any 
more be possible. 

Art. 4 para. 1 of the Convention provides for a 
broad access of the public to environmental infor-
mation. The right on access to information is given 
to natural or legal persons and exists independently 
of showing a personal interest in getting the infor-
mation. On request the information or copies 
thereof are to be made available, unless the infor-
mation is already available to the public or the au-
thority considers it appropriate to make the informa-
tion available in other form what, however, needs to 
be justified. Article 4 para. 2 of the Convention sets 
out the delays that need to be respected by the au-
thority. According to the Convention the informa-
tion is to be made available as soon as possible, at 
the latest however one month after filing of an ap-
plication. As compared to the German legislation, 
for example, where according to Article 5 para-
graph 2 of the German Environmental Information 
Law the authority has got two month to respond to a 
request for information, the regulations of the Con-
vention are a major improvement. Additionally, 
according to the German law, the authority only had 
to decide whether or not it intends to grant access to 
the requested environmental information whereas 
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under the Convention the information shall within 
one month already be given to the applicant.12 

The Convention sets out a concluding list of reasons 
for refusing a request for environmental information 
(Article 4 (3) and (4)). The following reasons can 
be raised in order to refuse a request:    

(a) The public authority to which the request is 
addressed does not hold the environmental informa-
tion requested; 

(b) The request is manifestly unreasonable or for-
mulated in too general a manner; or 

(c) The request concerns material in the course of 
completion or concerns internal communications of 
public authorities where such an exemption is pro-
vided for in national law or customary practice, 
taking into account the public interest served by 
disclosure.  

According to Article 4(4) of the Convention the 
request for environmental information may further 
be refused if the disclosure would adversely affect:  

(a) The confidentiality of the proceedings of public 
authorities, where such confidentiality is provided 
for under national law; 

(b) International relations, national defence or pub-
lic security; 

(c) The course of justice, the ability of a person to 
receive a fair trial or the ability of a public authority 
to conduct an enquiry of a criminal or disciplinary 
nature; 

(d) The confidentiality of commercial and industrial 
information, where such confidentiality is protected 
by law in order to protect a legitimate economic 
interest. Within this framework, information on 
emissions which is relevant for the protection of the 
environment shall be disclosed; 

(e) Intellectual property rights; 

(f) The confidentiality of personal data and/or files 
relating to a natural person where that person has 
not consented to the disclosure of the information to 
the public, where such confidentiality is provided 
for in national law; 

(g) The interests of a third party which has supplied 
the information requested without that party being 
under or capable of being put under a legal obliga-
tion to do so, and where that party does not consent 
to the release of the material; or  

(h) The environment to which the information re-
lates, such as the breeding sites of rare species. 
                                                                 
12  In the case of high complexity of the information the authority has in 

accordance with Art. 4 (2) the possibility of extending the delay up to 2 
months, however, the public authority must inform the public thereof.   

The aforementioned grounds for refusal shall be 
interpreted in a restrictive way, taking into account 
the public interest served by disclosure and taking 
into account whether the information requested 
relates to emissions into the environment. 

The further paragraphs of Art. 4 of the Convention 
concern the forwarding of the request to another 
authority (Art. 4(5)), the form of the refusal of a 
request (Art. 4 para.7) and the regulations concern-
ing the costs for the disclosure of the information 
(Art. 4 para.8). In practice, the costs are of crucial 
importance. The Convention allows the authority to 
charge the applicant the costs for the request, how-
ever, such charge shall not exceed a reasonable 
amount. The question of the costs was discussed in 
length and controversially during the negotiations 
on the Convention. As a result, Art. 4 para.8 does 
not assume, in contrast to the German Environ-
mental Information Law for example, the principle 
of complete cost recovery. 

3.2 Public participation in decision-making 
The insufficient participation of the public in deci-
sion-making procedures of large- scale projects still 
is usual practice in many states, above all in Eastern 
and Central Europe. Art. 6 of the Convention pro-
vides whether and how public participation has to 
be carried out. This provision is to be considered as 
a major progress towards public participation in 
decision-making procedures. The Convention 
speaks of public participation in decision-making 
with view to certain activities that require a prior 
authorisation13. 

Art. 6 para.1 regulates for which decision-making 
procedures public participation must be carried out. 
In this context the Convention uses a catalogue of 
altogether 19 different activities14. The terminology 
„activities“ encompasses different fields of activi-
ties that need an authorisation and that are listed in 
Annex II. The different fields of activities are the 
following: 

LIST OF ACTIVITIES REFERRED TO IN ARTICLE 6, 
PARAGRAPH 1 (a) 
1. Energy sector [...] 

2. Production and processing of metals [...] 

3. Mineral industry [...] 
4. Chemical industry [...] 

5. Waste management [...] 

                                                                 
13  See Art. 6 of the Convention.  
14  Number 21 contains the non-application of the convention in the field of 

research and paragraph 22 sets out rules for the change or the extension 
of activities referred to in the catalogue.   
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6. Waste-water treatment plants with a capacity 
exceeding 150 000 population equivalent [...] 

7. Industrial plants for the: 

(a) Production of pulp from timber or similar fi-
brous materials; 

(b) Production of paper and board with a production 
capacity exceeding 20 tons per day. 

8. (a) Construction of lines for long-distance rail-
way traffic and of airports with a basic runway 
length of 2 100 m or more; 

(b) Construction of motorways and express roads;  

(c) Construction of a new road of four or more 
lanes, or realignment and/or widening of an existing 
road of two lanes or less so as to provide four or 
more lanes, where such new road, or realigned 
and/or widened section of road, would be 10 km or 
more in a continuous length. 

9. (a) Inland waterways and ports for inland-
waterway traffic which permit the passage of ves-
sels of over 1 350 tons; 

(b) Trading ports, piers for loading and unloading 
connected to land and outside ports (excluding ferry 
piers) which can take vessels of over 1 350 tons. 

10. Groundwater abstraction or artificial groundwa-
ter recharge schemes where the annual volume of 
water abstracted or recharged is equivalent to or 
exceeds 10 million cubic metres. 

11. (a) Works for the transfer of water resources 
between river basins where this transfer aims at 
preventing possible shortages of water and where 
the amount of water transferred exceeds 100 million 
cubic metres/year; 

(b) In all other cases, works for the transfer of water 
resources between river basins where the multian-
nual average flow of the basin of abstraction ex-
ceeds 2 000 million cubic metres/year and where 
the amount of water transferred exceeds 5% of this 
flow. 

In both cases transfers of piped drinking water are 
excluded. 

12. Extraction of petroleum and natural gas for 
commercial purposes where the amount extracted 
exceeds 500 tons/day in the case of petroleum and 
500 000 cubic metres/day in the case of gas. 

13. Dams and other installations designed for the 
holding back or permanent storage of water, where 
a new or additional amount of water held back or 
stored exceeds 10 million cubic metres. 

14. Pipelines for the transport of gas, oil or chemi-
cals with a diameter of more than 800 mm and a 
length of more than 40 km. 

15. Installations for the intensive rearing of poultry 
or pigs with more than: 

(a) 40 000 places for poultry; 
(b) 2 000 places for production pigs (over 30 kg); or 

(c) 750 places for sows. 

16. Quarries and opencast mining where the surface 
of the site exceeds 25 hectares, or peat extraction, 
where the surface of the site exceeds 150 hectares. 

17. Construction of overhead electrical power lines 
with a voltage of 220 kV or more and a length of 
more than 15 km. 

18. Installations for the storage of petroleum, petro-
chemical, or chemical products with a capacity of 
200 000 tons or more. 

19. Other activities: 

- Plants for the pretreatment (operations such as 
washing, bleaching, mercerization) or dyeing of 
fibres or textiles where the treatment capacity ex-
ceeds 10 tons per day; 

- Plants for the tanning of hides and skins where the 
treatment capacity exceeds 12 tons of finished 
products per day; 

(a) Slaughterhouses with a carcass production caac-
ity greater than 50 tons per day; 

(b) Treatment and processing intended for the pro-
duction of food products from: 

(i) Animal raw materials (other than milk) with a 
finished product production capacity greater than 75 
tons per day; 

(ii) Vegetable raw materials with a finished product 
production capacity greater than 300 tons per day 
(average value on a quarterly basis); 

(c) Treatment and processing of milk, the quantity 
of milk received being greater than 200 tons per day 
(average value on an annual basis);  

- Installations for the disposal or recycling of ani-
mal carcasses and animal waste with a treatment 
capacity exceeding 10 tons per day; 

- Installations for the surface treatment of sub-
stances, objects or products using organic solvents, 
in particular for dressing, printing, coating, degreas-
ing, waterproofing, sizing, painting, cleaning or 
impregnating, with a consumption capacity of more 
than 150 kg per hour or more than 200 tons per 
year; 

- Installations for the production of carbon (hard-
burnt coal) or electrographite by means of incinera-
tion or graphitization. 

20. Any activity not covered by paragraphs 1-19 
above where public participation is provided for 
under an environmental impact assessment proce-
dure in accordance with national legislation. 

Art. 6(2) then provides in more detail how the par-
ticipation has to be carried out. According to the 
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Convention, the participation procedure begins with 
the information of the public concerned either by 
public notice or individually as appropriate, early in 
an environmental decision-making procedure, and 
in an adequate, timely and effective manner. Ac-
cording to Article 2 (5) the public concerned means 
the public affected or likely to be affected by, or 
having an interest in, the environmental decision-
making; for the purposes of this definition, non-
governmental organisations promoting environ-
mental protection and meeting any requirements 
under national law shall be deemed to have an in-
terest. The public concerned shall be given the 
following information: 

The proposed activity and the application on which 
a decision will be taken; 

(b) The nature of possible decisions or the draft 
decision; 

(c) The public authority responsible for making the 
decision;  

(d) The envisaged procedure, including, as and 
when this information can be provided: The com-
mencement of the procedure; the opportunities for 
the public to participate; the time and venue of any 
envisaged public hearing; an indication of the pub-
lic authority from which relevant information can 
be obtained and where the relevant information has 
been deposited for examination by the public; an 
indication of the relevant public authority or any 
other official body to which comments or questions 
can be submitted and of the time schedule for 
transmittal of comments or questions; and an indi-
cation of what environmental information relevant 
to the proposed activity is available; 

(e) The fact that the activity is subject to a national 
or transboundary environmental impact assessment 
procedure. 

In Art. 6 para.6 the Convention enumerates, which 
minimum standards apply to the documents that 
have to be laid out. These are: 

(a) A description of the site and the physical and 
technical characteristics of the proposed activity, 
including an estimate of the expected residues and 
emissions; 

(b) A description of the significant effects of the 
proposed activity on the environment; 

(c) A description of the measures envisaged to pre-
vent and/or reduce the effects, including emissions; 

(d) A non-technical summary of the above; 

(e) An outline of the main alternatives studied by 
the applicant; and 

(f) In accordance with national legislation, the main 
reports and advice issued to the public authority at 

the time when the public concerned shall be in-
formed in accordance with paragraph 2 above. 

Art. 6 (7) provides for the further procedure of 
public participation that the public is allowed to 
submit, in writing or, as appropriate, at a public 
hearing or inquiry with the applicant, any com-
ments, information, analyses or opinions that it 
considers relevant to the proposed activity. When 
taking the decision due account shall be taken of the 
outcome of the public participation. After the public 
authority has taken the decision, the public shall be 
promptly informed of the decision whereas the text 
of the decision along with the reasons and consid-
erations on which the decision is based shall be 
made accessible to the public.  

Art. 6 (11) lays down the provisions for the deliber-
ate release of genetically modified organisms. This 
paragraph has been heavily discussed during the 
negotiation process and finally only resulted in a 
„soft-law“ provision. The contracting Parties only 
committed themselves to apply within the frame-
work of its national law and to the extent feasible 
and appropriate, the public participation provisions 
of Article 6 to decisions on whether to permit the 
deliberate release of genetically modified organisms 
into the environment.  

Additionally to the provisions on participation of 
the public concerned and on procedural aspects 
some general objectives of public participation are 
laid down in Article 6. Thus it is stipulated in Arti-
cle 6 (4) that each Party shall provide for early 
public participation, when all options are open and 
effective public participation can take place. This is 
particularly relevant with respect to permitting 
procedures that are carried out in several steps. 
According to Article 6 (5) each Party should, where 
appropriate, encourage prospective applicants to 
identify the public concerned, to enter into discus-
sions, and to provide information regarding the 
objectives of their application before applying for a 
permit. 

3.3  Access to Justice 
Access to justice under the Convention covers three 
different situations: The impairment of the right on 
access to environmental information (Art. 9 (1)), the 
impairment of the right to public participation (Art. 
9 (2)) and access to justice where acts and omis-
sions of public authorities or of private persons are 
contravening law relating to the environment (Art. 
9(3)). The negotiation of this article was particu-
larly difficult. This contributed even more to the 
fact that the original approaches were weakened not 
least because of the attempts of the German delega-
tion to include indefinite legal formulations and opt-
out possibilities. By that, uncertainty as regards the 
transposition of the Convention into national law 
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has been increased and the transposition of the 
Convention becomes definitely more complicated.  

Art. 9(1) of the Convention stipulates review possi-
bilities, in case public authorities have contravened 
the right to environmental information. Any person 
who considers that his or her request for informa-
tion under Article 4 has been ignored, wrongfully 
refused, whether in part or in full, inadequately 
answered, or otherwise not dealt with in accordance 
with the provisions of that article, has access to a 
review procedure before a court of law or another 
independent and impartial body established by law. 
According to Art. 9 (1) sentence 2 any such person 
shall, where a Party to the Convention provides for 
such review by a court, also have access to an exp e-
ditious procedure established by law that is free of 
charge or inexpensive for reconsideration by a pub-
lic authority or review by an independent and im-
partial body other than a court of law. 

In cases of the impairment of the right to public 
participation, Art. 9(2) of the Convention grants 
access to legal proceedings for “members of the 
public concerned having a sufficient interest or, 
alternatively, maintaining impairment of a right, 
where the administrative procedural law of a Party 
requires this as a precondition”. The density of 
control of the court or other independent and impar-
tial body shall encompass the substantive and pro-
cedural legality of the relevant decisions, acts or 
omissions. Within the framework of the Convention 
the public concerned shall be granted broad access 
to justice, however, with the restriction that a “suf-
ficient interest” and “impairment of a right” shall be 
determined in accordance with the requirements of 
national law. In that context the Convention pro-
vides for an important exception as regards non-
governmental organisations. According to Article 9 
(2) sentence 4, these organisations shall be deemed 
to have a sufficient interest or to have rights capable 
of being impaired.15 

For Germany, this means that the restrictive word-
ing of Article 42 (2) VwGO (Procedural Adminis-
trative Law) where in any case the impairment of a 
subjective right has to be proven in order to have 
legal standing is not in line with the Convention as 
regards standing of NGOs. Also, the formulation 
that the determination of the sufficient interest or 
the impairment of a right shall be determined ac-
cording to national law does not automatically al-
low keeping the present regulation of the VwGO. 
The restriction has to be interpreted in the light of 
Art. 9 (2) sentence 2, which speak of a broad access 
to justice. This can only be understood in the way 
                                                                 
15  See Art. 9 (2) sentence 1 letter b with Art. 9 (2) sentence 4.  

that access to justice shall as far as possible not be 
dependent on restricting preconditions16. In addi-
tion, this is supported by the general objective of 
the Convention to provide for as little hurdles and 
restrictions as possible for the access of the public 
to administrative proceedings. A further aspect is to 
be seen in the structure of the access of non-
governmental organisations to justice, because in 
accordance with Art. 9 (2) sentence 3 they are 
deemed to have a sufficient interest.  

For Germany, the provisions on access to justice 
will have the effect that on federal level a provision 
on “association suits” will have to be introduced. In 
the field of nature protection this has now been 
realised by the new Nature Protection Law17. By 
that the Red-Green Government has partly fulfilled 
its obligation of the coalition agreement to intro-
duce an “association suit” at federal level18.    

The wording of Art. 9 (2) intends to encompass 
access to justice for any decision, act or omission 
subject to the public participation provisions of 
Article 6 of the convention. For Germany, this has 
the effect that in the future non-governmental or-
ganisations will have a broader access to justice19. 
This would mean for example, that access to justice 
would also have to be granted to authorisations 
given by a specific planning procedure (Planfest-
stellungsverfahren) or authorisations that fall under 
the Federal Immission Control Law (Bundes-
Immissionsschutzgesetz).  

Art. 9 (3) provides that in addition and without 
prejudice to the review procedures referred to in 
Article 9 (1) and (2), each Party shall ensure that, 
where they meet the criteria, if any, laid down in its 
national law, members of the public – this means 
any natural or legal person - have access to adminis-
trative or judicial procedures to challenge acts and 
omissions by private persons and public authorities 
which contravene provisions of its national law 
relating to the environment. Initially, it was in-
tended by this provision to grant everybody the 
broadest possible access to justice in environmental 
                                                                 
16 So also Scheyli, Aarhus Convention on access to information, public 

participation in decision-making and access to justice in environmental 
matters, Archiv des Völkerrechts 2/2000, p. 245.  

17  Gesetz zur Neuregelung des Rechts des Naturschutzes und der Land-
schaftspflege und zur Anpassung anderer Rechtsvorschriften 
(BNatSchGNeuregG) [Act on the Revision of Nature Conservation and 
Landscape Management Law and Adaptation of other Legal Provisions], 
BGBl. I 2002, p. 1193ff. 

18  Meanwhile 14 Bundesländer have already introduced an „association suit“ 
in the field of nature conservation (except in Bavaria and Baden-
Württemberg), see for this also Unabhängiges Institut für Umweltfragen 
e.V., Die Verbandsklage kommt ..., Erfahrungen und Perspektiven zur 
Verbandsklage im Umwelt- und Naturschutzrecht in Deutschland, confe-
rence proceedings, 1999, p. 1 ff.  

19  See the catalogue of the activities in Article 6 para.1 letter a of the Aarhus 
Convention.  
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matters. The provision as it stands now has been 
weakened during the last negotiation rounds and 
now unfortunately is considerably restricted by 
making reference to the national criteria. Since for 
the application of this paragraph as well as for fur-
ther passages of Article 9 there still exists a consid-
erable amount of uncertainty, it was decided at the 
second conference of the signatories in Croatia in 
summer 2000 to establish a task force on access to 
justice.20 

3.4  Further content of the Convention 
The Convention also provides for public participa-
tion concerning plans, programmes and policies 
relating to the environment. It is stipulated that the 
public shall have the right to participate during the 
preparation of plans and programmes relating to the 
environment within a transparent and fair frame-
work. It is especially made reference to the timely 
participation in the decision-making process as well 
as the appropriate consideration when taking the 
decision. The public is to be determined by the 
competent authority, whereby the objectives of the 
Convention are to be taken into account. Each con-
tracting Party is requested to create possibilities for 
a participation of the public in the preparation of 
environmental policies. Additionally, each Party 
shall, to the extent appropriate, endeavour to pro-
vide opportunities for public participation in the 
preparation of policies relating to the environment. 
Besides public participation in plans, programmes 
and policies, the Convention requires in Art. 8 pub-
lic participation during the preparation of executive 
regulations and other generally applicable legally 
binding rules.  

4 Implementation process and conse-
quences for the German environmental law  

The Convention entered into force on 30 October 
2001 with the Convention being ratified by 16 Sig-
natories. States, which ratified the Convention are 
mostly states from Eastern and Central Europe as 
well as Denmark and Italy. While most of the signa-
tory states at least set up a schedule for the ratifica-
tion process, the date for the ratification of the Con-
vention by Germany is open21. However, the im-
plementation of the Convention now has become a 
priority for the Federal Ministry of the Environ-
ment.22 

                                                                 
20 So far working groups were established for compliance and rules of 

procedure, on pollutant release and transfer registers as well as on ge-
netically modified organ isms at the first Conference of the Signatories in 
Moldova in 1999; beyond that the establishment of a task force on elec-
tronic tools for access to environmental information was decided upon in 
Croatia.  

21 see Umwelt No. 9/2000 p. 435.  
22 see Umwelt No. 9/2000 p. 433.  

The consequences of the Convention for the Ge r-
man environmental law are numerous. In this arti-
cle, only first consequences can be mentioned 
briefly and in many areas further investigation will 
be needed.  

The legal definition of “environmental information” 
of the Convention is much broader then the defini-
tion of the German Environmental Information 
Law. Thus, for example, the Convention also covers 
genetically modified organisms or cost-benefit 
analyses, which are used in environmental decision-
making procedures. Furthermore, the Convention 
sets out much stricter time frames for the authorities 
to respond to a request for information and refuses 
exaggerated fees. It is therefore substantially more 
citizen-friendly than the present German regula-
tions. As regards these aspects, the German law on 
environmental information will need to be adjusted. 
Public participation in decision-making as provided 
for by the Convention signifies for the German 
legal system an expansion of the formalised partici-
pation processes in different areas. Amongst others, 
the areas covered are the construction or realign-
ment and/or widening of roads, including motor-
ways and express roads, the construction of water-
ways, the construction of harbours for inland wa-
terway and trading ports, groundwater abstraction 
or artificial groundwater recharge schemes with 
yearly considerable volumes, the construction of 
long-distance railway tracks, the construction of 
airports with a runway length of more than 2100 
metres or the construction of overhead electrical 
powerlines. The Convention facilitates access to 
courts and expands the scope of impairments that 
can be challenged in judicial proceedings. For rec-
ognised non-governmental organisations, access to 
justice will be substantially enlarged. Thereby, the 
introduction of an “association suit” on federal level 
is required.  

According to the Convention public participation 
will also have to be provided for concerning envi-
ronmental plans, programmes and policies so that 
more influence as regards ecological options will be 
possible.  

Summary  
The Convention is already an important component 
in international environmental law as regards mini-
mum standards in the field of environmental protec-
tion by granting participation rights. The extention 
of the Convention to as many UN States as possible 
is a goal of the first Signatories to the Convention. 
The call for public participation will not remain 
without echo, particularly on the function of inter-
national organisations. The coming about of the 
Convention was reached to a considerable extent 
because of the pressure and the interest of eastern 
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European non-governmental organisations. As a 
result, the Convention became a movement for 
transparency, participation and also sanction-
mechanisms for the non-governmental organis a-
tions. 

The Convention takes up many elements of partici-
pation in decision-making procedures, which have 
been administrative practice in Germany since the 
seventies. The Convention underlines that there are 
no alternatives to legal control through third parties 
in administrative proceedings, in order to limit 
effectively the deficits of enforcement in the field of 
environmental protection. In some respect the Con-

vention goes beyond the German regulations. Thus, 
it opens the chance for the German legislator and all 
other participants in decision-making to draw con-
clusions on existing decision-making, especially on 
the elements of decision-making where present 
practice seizes to show shortcomings. In any case 
the Convention is an important challenge and con-
tribution for the discussion in environmental legal 
sciences and environmental political sciences, that 
has in the last years particularly been dominated by 
deregulation, limiting the licensing procedures, and 
cutting back of public participation in decision-
making. 

On 2 October 2001 the European Court Of Human 
Rights (ECHR) in Strasbourg pronounced a judge-
ment on night time noise emissions caused by air-
crafts and the demand to implement the required 
measures to protect affected individuals. 1 

The judgement has not yet become effective as the 
case is still pending at the Grand Chamber of the 
ECHR. This  is because the UK Government was 
seeking remedy and requested this referral after the 
delivery of the judgement of 2 October. Therefore 
the following expositions will be subject to further 
review after the final judgement of the Grand 
Chamber of the ECHR. 

1 General information about the procedure of 
an application against an alleged violation of 
the European Convention on Human Rights 
to the European Court on Humans Rights  

To understand the role of the ECHR and the impli-
cations of its judgements some general information 
shall be given before reviewing this case as a viola-
tion under Article 8 of the European Convention on 
Human Rights.  

The European Convention on Human Rights (“the 
Convention”) was established in 1950 together with 
the Council of Europe.2 The Convention is an inter-
                                                                 
Dirk Teßmer, Attorney at law, Frankfurt am Main, Germany 
1  Judgement on the 2. October 2001, Case of Hatton and others v. the 

United Kingdom (Application no. 36022/97). 
2  Note: The Council of Europe and the ECHR are no institutions of the 

European Community and shall not be mistaken with the Council of the 
EC respectively the European Court of the EC. 

national treaty, in which the High Contracting Par-
ties promise each other to comply with its rules in 
every respect on all individuals living under their 
authority. In 1959 the European Court of Human 
Rights was established to ensure the observance of 
the Convention by judges from the member states 
of the Council of Europe. The ECHRs importance 
as an institution and the guarantor of the Conven-
tion has developed continuously since its founda-
tion. Over the years the ECHR noticed an increas-
ing number of applications, which in 1988 made 
necessary a fundamental reformation of the Court 
and its rules of procedure(1998).  

The rights put down in the Convention are not only 
part of the member States national law and there-
fore have to be subject in trials before national 
courts. Furthermore any individual has the right to 
bring a case of alleged violation of their conven-
tional rights to ECHR up to 6 months after exhaust-
ing the (effective) national law remedy. Therefore it 
is with the ECHR to find a final judgement on inter-
ferences of individual human rights under the Con-
vention. Even if there is no direct execution of its 
judgements by the ECHR or other institutions of the 
Council of Europe, the judgements of the ECHR are 
absolutely binding for any convicted state (Article 
46 § 1). Compliance with the judgement, respec-
tively the enforcement of any orders, is observed by 
the Committee of Ministers of the Council of 
Europe (Article 46 § 2). Furthermore, in not com-
plying with a judgement a member state would risk 
international discredit and even exclusion from the 
Council of Europe. 
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Therefore, despite a direct enforcement, the judge-
ments of the ECHR must, and are (if sometimes 
with delay), be followed by every convicted State as 
a member of the Council of Europe.  

2 The judgement on the violation of Article 8 
of the Convention by night time noise emis-
sions at Heathrow airport, London 

2.1  Circumstances of the case  
a) The judgement of 2 October 2001 was the out-
come of an application of eight United Kingdom 
nationals, which the ECHR (“the Court”) received 
in May 1997 and proceeded to an oral hearing on 16 
May 2000. The applicants lived in the neighbour-
hood of the busiest European airport in Heathrow, 
London. They alleged, that they experienced intol-
erable noise levels caused by aircrafts at night time, 
which made it impossible for them to sleep without 
ear plugs. Because of aircraft activity they were 
woken between 4.30 a.m. and 7 a.m. and once 
awake were often unable to go back to sleep.  

A regulatory regime for night flights at Heathrow 
airport was introduced in 1962 and thereafter sub-
ject to periodic review. From 1988 to 1993, night 
flying was regulated solely by means of a limitation 
upon the number of take-offs and landings permit-
ted at night. The hours of restriction were 11.30 
p.m. to 6.00 a.m. (6.30 a.m. in winter) respectively 
8.00 a.m. (Sundays). In 1993 the limitation upon the 
number of take-offs and landings was replaced by a 
quota count system (hereafter called “1993 
Scheme”). In this scheme each aircraft type was 
assigned a “quota count” between 0.5 QC (for the 
quietest) and 16 QC (for the noisiest). Heathrow 
airport was then allotted a certain number of quota 
points, and aircraft movements to be kept within the 
permitted points total. The effect of this was that, 
under the 1993 Scheme, rather than a maximum 
number of individual aircraft movements being 
specified, aircraft operators could choose within the 
noise quota whether to operate a greater number of 
quieter aeroplanes or a lesser number of noisier 
aeroplanes. The system was designed to encourage 
the use of quieter aircraft by making noisier types 
use more of the quota for each movement. The 1993 
Scheme defined “night” as the period between 
11 p.m. and 7 a.m., and further defined a “night 
quota period” from 11.30 p.m. to 6 a.m., seven days 
a week, throughout the year, when the controls were 
strict. During the “night”, operators were not per-
mitted to schedule the noisier types of aircraft to 
take off or to land. During the “night quota period”, 
aircraft movements were restricted by a movements 
limit and a noise quota, which were set for each 
season (summer and winter). The number of 
movements permitted during the night quota period 

(i.e. from 11.30 p.m. to 6 a.m.) remained at about 
the same level as between 1988 and 1993. At the 
same time, the number of movements permitted 
during the night period (i.e. from 11 p.m. to 7 a.m.) 
increased under the 1993 Scheme due to the reduc-
tion in the length of the night quota period. On the 
other hand, the UK Go vernment had to admit that, 
in comparison to 1992/93, night movements had 
increased significantly since the winter season of 
1997/98. 

As a consequence of the introduction of the 1993 
Scheme there was a significant increase in the num-
ber of night-flights. The average number of take-
offs and landings between 4.00 a.m. and 6.30 a.m. 
were: 

Time 3 4.00 - 
4.29 

4.30 - 
4.59 

5.00 - 
5.29 

5.30 - 
5.59 

6.00 - 
6.30 

Winter 0,57 5,14 7,29 3,43 17,86 

Summer 0,14 2,29 5,86 4,86 19,14 
 

b) The applicants claimed that the noise levels to 
which they were exposed at night caused by night 
flights were well in excess of those which were 
considered, internationally, to be tolerable. They 
contended that the majo rity of them had suffered 
night noise levels in excess of 80 dB LA max, and 
in one case as high as 90 dB LA max. They referred 
to the World Health Organisation’s guideline value 
for avoiding sleep disturbance at night, of a single 
noise event of 60 dB LA max, and argued that the 
Government had no adequate research to support 
their contention that levels of 80 dB LA max were 
tolerable. They claimed that there was a great deal 
of first-hand evidence of the disruption, distress and 
ill-health caused by night flights. The applicants 
claimed that basic factual information was needed 
to support an increase in night flights under the 
1993 scheme, and that it was not assembled by the 
Government. Especially a study dealing with the 
effects of interrupted sleep that also provided con-
clusions on the incidence or effects of sleep preven-
tion (delay in first getting to sleep at night, and not 
being able to go back to sleep after being woken in 
the early morning) would be required. The appli-
cants contended that sleep prevention has never 
been the subject of adequate scientific study. 

The applicants concluded that, in these circum-
stances, there had been an unreasonable interfer-
ence, namely sleep disturbance, with the right to 
respect for their private and family lives and their 
home, as guaranteed by Article 8 § 1 of the Conven-
                                                                 
3  According to the UK Government there weren’t statistically relevant 

numbers of flights before 4.00 a.m.  
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tion, due to the noise exposure by landing and start-
ing aircrafts between 4 a.m. and 7 a.m.. 

Article 8 of the Convention states, so far as rele-
vant, the following: 

§1 Everyone has the right to respect for his pri-
vate and family life, his home (...). 
§2 There shall be no interference by a public 
authority with the exercise of this right except 
such as in accordance with the law and neces-
sary in a democratic society in the interests of 
(...) the economic well-being of the country (...) 
or for the protection of the rights and freedoms 
of others. 

c) The Government denied that the situation of 
night flights at Heathrow fulfil a violation of Article 
8. First of all they remarked that Heathrow airport 
and the aircraft that use it are not owned, controlled 
or operated by any agency of the Government. 
Therefore the UK could not be said to have “inter-
fered” with the applicants’ private or family life. As 
to the increase of night flights the Government 
acknowledged that the number of movements dur-
ing the night quota period (11.30 p.m. to 6 a.m.) for 
the period from winter 1997/98 to summer 1999 
was greater than that in 1992/93, and that the in-
crease was greater if the period was taken to 
6.30 a.m. They also stated that the average QC per 
movement was significantly lower than the comp a-
rable figure prior to the introduction of the 1993 
scheme, but that the quota count had increased due 
to the increased number of movements. However, 
the Government contended that in deciding to intro-
duce the 1993 scheme they struck an appropriate 
and justified balance between the various interests 
involved and that, accordingly, any interference 
with the applicants’ rights under Article 8 was justi-
fied. They referred to a sleep study of 1992 that 
suggested that there would be no significant inter-
ference by the introduction of the 1993 Scheme. In 
the opinion of the Government this study was in 
1993, and remains, the most comprehensive study 
of its type.  

Furthermore, the Government contended that even 
if the Court would find Article 8 § 1 applicable, 
there would be no violation of the Convention be-
cause of Article 8 § 2. In this respect the Govern-
ment underlined that the central issue which they 
considered before deciding upon the 1993 scheme 
was the extent to which the economic well being of 
the United Kingdom, as represented by the need to 
meet the requirements of the global market, justi-
fied the inconvenience of night noise to local resi-
dents. They submitted that before taking the rele-
vant decisions, they had available, and considered, 
extensive and detailed information regarding the 
results of research into the effect of night noise on 

sleep, and regarding the economic importance of 
night flights at Heathrow airport. The Government 
also referred to a 1993 Consultation Paper received 
from trade and industry associations with an interest 
in air travel and from airlines, all of which empha-
sised the economic importance of night flights and 
provided detailed information and figures to support 
their responses. The Go vernment submitted that 
night flights form an integral part of the global 
network of air services, and that they have a direct 
impact on the demand for daytime flights, due to 
operational constraints (geography, journey length 
time, number of time zones and direction of flight, 
turn-around time and efficient aircraft utilisation). A 
prohibition on night flights would therefore have 
severe implications for the competitiveness of 
Heathrow airport and of the airlines based there.  

These submissions were supported by the written 
comments received from British Airways (BA). 
British Airways addressed the commercial signifi-
cance of and need to schedule flights which arrive 
at Heathrow airport at night and stated that the loss 
of some or all of its night flights would have a seri-
ous effect on its ability to compete, and that this 
effect would be disproportionately great due to both 
the damage to the network and the scheduling diffi-
culties which it would entail. BA submitted that if 
its flights which were scheduled to arrive before 
7.15 a.m. had not been permitted to operate at 
Heathrow airport during 1999, it would have lost 
49% of its long haul flight output at its main airport 
base and would have suffered a very significant loss 
of revenue, with large-scale redundancies. 

Finally, the Government submitted that the balance 
which it had been struck between the rights of the 
individuals and the demands of the airport and 
which led to the 1993 Scheme of regulation was a 
fair and reasonable one.  

2.2  Comments on the Court’s assessment and 
judgement 

2.2.1 Some fundamental aspects on Article 8 § 1 
In assessing the case of a violation under Article 8 
of the Convention it has to be emphasized that there 
is a wide field of application of § 1. It does not only 
protect individuals against “classical” interferences 
on one’s private live, such as house search, bugging 
campaigns etc. It also grants a fundamental protec-
tion against every relevant substantial interference 
upon home, private and family life. However it is of 
no relevance of which type the interference is. In 
past jurisdictions the ECHR has concluded that 
Article 8 is also applicable on harmful effects of 
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pollutants4 or noise and even substantial changes of 
individual circumstances of life 5. Furthermore there 
is no necessity that the governmental action or 
omission is aimed against the affected individuals. 
It is a positive duty on States to take reasonable and 
appropriate measures to secure the individuals 
rights under the Convention. Therefore an applica-
tion to the ECHR can also be based on a third par-
ties’ (private) behaviour, against which the State 
does not intervene. This is relevant to this case as 
Heathrow airport and the aircraft that use it are not 
owned, controlled or operated by the Government 
or by any agency of the Go vernment.  

Opposite the relatively wide field of application of 
Article 8 § 1, interferences can be justified quite 
easily by the reasons put down in Article 8 § 2. This 
is, amongst others, the necessity of the interference 
in the interests of the economic well-being of the 
country. In past judgements the Court tended to 
apply a restrictive interpretation of its possibility to 
examine the States’ submissions on the grounds of 
§ 2. In most cases the Court declared interferences 
being justified under § 2 once a Go vernment had 
available to the Court only basic information  re-
garding the economic well being of the country. 
There was subsequently no close examination of the 
reasonableness of the Governments arguments and 
submissions on this subject. Stating “mere reference 
to the economic well being of the country” was held 
insufficient to outweigh the rights of others - and 
sometimes even “mere reference” seemed to be 
enough to avoid a conviction under Article 8. For 
example an application under Article 8 by the citi-
zens of the German village Horno who are, due to 
the forthcoming devastation of their homes result-
ing from the expansion of a nearby lignite-mining-
operation, to be relocated to another town, the Court 
refrained from examining the, dubious arguments 
put forward by the German Government in favour 
of a necessity for the economic well-being (Article 
8 § 2) and held that the interference was reasonable 
under § 2.6 

The most important issue in cases regarding the 
question of a violation under Article 8 therefore is  
whether the State fulfilled its obligation to strike a 
fair balance between an interference regarding § 1 
and the aims mentioned in § 2. This also, in fact, 
turned out to be the key-factor in the application of 
“Hatton and others v. UK”. 

                                                                 
4  Judgement of 19.2.1998 (Guerra v Italy), Judgement of 9.12.1994 (Lopez 

Ostra v Spain), 
5   s. Frowein/Peukert, EMRK, Art. 8 Rz. 8 m.w.N. 
6  Application 46346/99 “Noack and others v. Germany”. It has to be said, 

though, that the case was not in every extent comparable to “Hatton v. 
UK” as the Horno citizens get sufficient governmental help in moving out 
of their to be extinguished village.  

b) The Courts assessment  

In reviewing the submitted facts the Court seem-
ingly had no doubt that the noise-impact on the 
applicants by starting and landing aircrafts at night-
time was severe enough to find Article 8 § 1 appli-
cable. It has to be said though that the Court did not 
go into any detail regarding the question of what 
specific grade of noise exposure does fulfil a rele -
vant interference of Article 8 § 1. Since the submit-
ted noise levels have been in excess of 80 dB LA 
max the Court instead went for the different ap-
proach and based the judgement on a failure of the 
Govern ment in fulfilling its obligation to carry out 
sufficient research on the aspects regarding Article 
8 § 1 same as § 2. In absence of documents proving 
the reasonableness of the noise exposure at night 
the Court had no basis to doubt the submissions by 
the applicants concerning their sleep disturbances 
caused by starting and landing aircrafts. From the 
documents submitted by the Government, the Court 
noted that only limited research had been carried 
out into the nature of sleep disturbance and preven-
tion when the 1993 Scheme was put in place. In 
particular the 1992 sleep study, which was prepared 
as part of the internal Department of Transport 
review of the restrictions on night flights, was lim-
ited to sleep disturbance and made no mention of 
the problem of sleep prevention i.e. the difficulties 
encountered by those who have been woken in 
trying to return to sleep again. Even if further re -
search is now under way, the results will be too late 
to have any impact on the increase in night noise 
caused by the 1993 Scheme. 

As to the arguments referring to the justification of 
interference, the Court did not follow the submis-
sions of the UK Government on a necessity of night 
flights at Heathrow for the States economic well 
being. It noted that the Government had, when the 
1993 scheme was being introduced and in the pe-
riod whilst it was under judicial challenge, a certain 
amount of information as to the economic interest 
in night flights, in particular the responses of indus-
try and commerce to Consultation Papers. However, 
as the Government did not appear to have carried 
out any research of their own as to the reality or 
extent of that economic interest, the Court did not 
accept the governmental submissions as sufficient 
for a justification under Article 8 § 2. Even if a 
measure of further information as to the economic 
effects of night flights has then been assembled. 
This information, however, came too late to be 
considered in the process leading up to the 1993 
Scheme (as reviewed in 1995). The Court referred 
to the governmental acknowledgement in the No-
vember 1998 Consultation Paper that no attempt 
was made to quantify the aviation and economic 
benefits in monetary terms. Even if the Court be-
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lieved that it is possible that night flights contribute 
to some extent to the national economy as a whole, 
the Court emphasized that the importance of that 
contribution has never been assessed critically, 
whether by the Government directly or by inde-
pendent research on their behalf. 

It must be emphasized that the Court, compared 
with its past judgements such as the case concern-
ing Horno “Noack and others v. Germany”, obvi-
ously put higher demands on the governmental 
submissions, research and evidence regarding a 
justification under § 2. It should also be mentioned 
that this was necessary to guarantee the balance 
between § 1 as the rule and § 2 as the exception 
under Article 8. If the Court would continue to 
refrain from having a detailed review of the gov-
ernmental arguments regarding § 2 and deny a 
closer observation on the reasons submitted as to 
the necessity of an interference for the economic 
well being, any interference under § 1 could be 
easily justified by States, in case there is no obvious 
act of arbitrary. In this judgement the Court recalls 
the “Lopez Ostra v. Spain” case7,  where notwith-
standing the undoubted economic interest for the 
national economy of the tanneries concerned, the 
Court looked in considerable detail at “whether the 
national authorities took the measures necessary to 
protect the applicant’s right to respect for home and 
for private and family life”. It considers that States 
are required to minimise, as far as possible, the 
interference with these rights, by trying to find 
alternative solutions and by generally seeking to 
achieve their aims in the least onerous way as re-
gards human rights. In order to do that, a proper and 
complete investigation and study with the aim of 
finding the best possible solution that will, in real-
ity, strike the right balance should precede the rele-
vant project. 

The question as to whether the UK was “striking a 
fair balance” between its economic well-being and 
the applicants’ effective enjoyment of their right to 
respect for their homes and their private and family 
lives, was the key-point of this case. In the Courts 
view the UK had failed to do so, because in striking 
the required balance States must have regard to the 
whole range of material considerations. The Court 
assessed that the UK did not do so. It held that the 
Government neither had carried out sufficient re -
search into the nature of sleep disturbance and pre-
vention when the 1993 Scheme was put into place 
nor as to the reality or extent of an economic inter-
est and a quantification of the aviation and the eco-
nomic benefits in monetary terms. On the lack of 
                                                                 
7  Judgement of 9 December 1994, p. 55, § 55. 

essential information available the Government 
failed in “striking a fair balance” 

Furthermore the Court noted that, even if the 1993 
Scheme did, to a certain extent, aim to protect indi-
viduals living in the neighbourhood of the airport 
from unreasonable interferences, the modes t steps 
undertaken were not sufficient cover “the measures 
necessary” which protect the applicants’ position. In 
the absence of any serious attempt to evaluate the 
extent or impact of the interferences with the appli-
cants’ sleep patterns, and generally in the absence 
of a prior specific and complete study with the aim 
of finding the least onerous solution as regards 
human rights, the Court held that in weighing the 
interferences against the economic interest of the 
country, which itself had not been quantified, the 
Government was unable to strike the right balance 
in setting up the 1993 Scheme. 
Therefore the Court finally came to the judgement: 

“Having regard to the foregoing, and despite 
the margin of appreciation left to the respondent 
State, the Court considers that in implementing 
the 1993 scheme the State failed to strike a fair 
balance between the United Kingdom’s eco-
nomic well-being and the applicants’ effective 
enjoyment of their right to respect for their 
homes and their private and family lives. There 
has accordingly been a violation of Article 8.” 

Furthermore the Court convicted the UK for a vio-
lation of Article 13 of the Convention, as there was 
no sufficient remedy in the domestic national law to 
seek judicial review on the submitted violation of 
Article 8 before any national court. 

And, applying Article 41 of the Convention, the 
Court awarded each applicant the sum of GBP 
4,000 in respect of non-pecuniary damage and by 
way of costs and expenses the global sum of GBP 
70,000. 

c) All in all it has to be said that the outcome of this 
case is of general importance to all Governments 
and individuals living in the neighbourhood of an 
airport. The Court not only established that noise 
exposure at night time caused by aircraft can gener-
ally be regarded as an interference under Article 8 
of the Convention and that is an governmental obli-
gation to carry out detailed research on all negative 
effects on affected individuals. Furthermore it de-
veloped and made clear the necessity for full inves-
tigations and research to justify interference related 
to the “economic well-being of the country”. These 
must clearly state the reality and extent of a prevail-
ing economic interest, which must be quantified in 
monetary terms. 

In comparing the numbers of night flight move-
ments at London-Heathrow, for exa mple, with those 
at Frankfurt airport the general importance of this 
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judgement is evident. While, under the 1993 
Scheme, there were just 16,43 movements in winter 
and 13,15 movements in summer. At Frankfurt 
airport, there were 41 movements between 11.00 
p.m. and 5.00 a.m. and, between 10.00 p.m. to 5.00 
there were 120 movements (in 2000). 

It should be stated that this does not necessarily 
mean a violation of Germany under Article 8 of the 
Convention. It is however, at the very least, doubt-
ful that the German Government did fulfil the de-
mands on investigation and research as to the ne-
cessity of those night movements to the economic 
well-being for the country (not only to this single 
airport!). And the same can be said concerning the 

question if the German authorities did indeed take 
all measures necessary to protect peoples rights to 
respect for home and private and family lives. 
“Striking a fair balance” between the interests of the 
affected individuals and the economic well being 
surely demands more than granting financial aid to 
the installation of noise-reducing windows.  

The individuals all over Europe, living in the 
neighbourhood of busy airports, surely direct their 
hopes for a future reduction of night flights to the 
Grand Chamber of the ECHR that now has to an-
nounce the final judgement on the application re-
garding the night time noise at London-Heathrow. 

Introduction  
The draft Bill for Integrated Pollution Prevention 
and Control, which was approved by the Council of 
Ministers on 23rd November, 2001, is currently 
being heard by the Spanish Parliament for the pur-
pose of transposing into Spain’s legal system the 
homonymous European Directive and some of the 
more important aspects of European Council Direc-
tive 1999/13 of 11th March relating to emissions of 
volatile organic compounds resulting from the use 
of organic solvents in certain plants and activities.  

By virtue of this future Law, and in compliance 
with the content of Directive 96/61 of 26th Septem-
ber (the IPPC Directive), the intention is to control, 
in an integrated approach, the impact caused by 
certain potentially highly polluting industrial activi-
ties on the most characteristics sectors of the envi-
ronment, i.e. water, air and soil, which, up until the 
present moment and with the exception of the soil, 
had been governed by very fragmented regulations1.  

In order to achieve this integrated vision of the 
environment, the future Law for Integrated Pollu-
tion Prevention and Control imposes the obligation, 
amongst others, that the industrial plants listed in 
Annex I thereto, prior to their commissioning, must 
apply to the competent Government Department for 
authorization (which hereinafter will be referred to 
as the Integrated Environmental Permit) containing 
                                                                 
 Natalia Sierra Conde Saraiva de Carvalho, Environmental Legal Adviser , 

Jimenez de Parga Medio Ambiente Abogados  
1  Directive 96/61, JO 1996 L 257, p. 26.  

all the conditions for minimising the activity’s im-
pact on the environment.  

Although it is true that the use of governmental 
permits of an environmental nature as a preventive 
method against industry-based pollution is not new 
in the history of the environmental policy of Europe 
and hence of the State, what really characterises and 
differentiates this authorization resulting from the 
IPPC Directive from all the others is its purpose of  
seeking an integrated environmental protection, 
thus putting an end to more than twenty years of a 
reductionist  environmental policy, in which the 
protection of the different environments (atmo s-
phere, water and waste) has been regulated in wa-
tertight compartments, unrelated the one with the 
other.       

The need to adopt this new integrated approach in 
Spain has meant that the transposition of Directive 
96/61 on Integrated Pollution Prevention and Con-
trol2 has suffered a delay of more than two years3. 
The adoption into Spain’s internal legislation of the 
demands contained in the IPPC Directive is not an 
easy task, particularly in view of the State’s unique 
territorial planning. The dichotomy of competences 
between the State and the Autonomous Regions 
constitutes the basic premise of the entire planning 
system relating to industry and environment.    

                                                                 
2  The term for transposing Directive 96/61 on the Integrated Pollution 

Prevention and Control into the legislation of all the Member Status 
ended on 31st October, 1999.  

3  Spain has been condemned by the European Court of Justice by 
Decision C-29/01, 7 March 2002.   
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Due to this division of competences, the Spanish 
system of environmental permits for industrial ac-
tivities is characterised by an enormous dispersion 
of regulations and a large variety of administrative 
bodies with authority on the subject, a fact that has 
greatly complicated the adoption by the law-maker 
of administrative mechanisms of a preventive na-
ture, such as those set forth in the IPPC Directive, 
in a way that respects the constitutional system of 
distribution of authority. 

In view of its novelty and the difficulties encoun-
tered by the Spanish law-maker when implementing 
the transposition of EC Directive 96/61 of 26th Sep-
tember on Integrated Pollution Prevention and Con-
trol, it is of interest to analyse how the Spanish 
State has made this integrated approach a reality via 
the legal regime of the Integrated Environmental 
Permit, which is basically shaped by two essential 
and intrinsically related aspects, which will be the 
object of analysis in this study:  

The distribution of competences between the State 
and the Autonomous Regions in order to identify 
the administrative authority competent to design the 
IPPC permit procedure.  
The identification in Spain of the environmental 
permits affected by the transposition of Directive 
96/61 and the Government Departments and official 
bodies that are authorized to grant them. 

The identification of the administrative author-
ity competent in designing the IPPC permit 
procedure: The distribution of competences 
according to the Spanish Constitutional 
framework  
The application in Spain of an integrated approach 
for the prevention of industry-based pollution has 
been mainly conditioned by the distribution of 
competences between the State and the Autono-
mous Regions, as outlined in the Spanish Constitu-
tion of 1978. Without a brief analysis of this distri-
bution of authority between central and regional 
governments, it will be impossible to understand the 
peculiar legal regime of the Integrated Environ-
mental Permit contained in the draft Bill by virtue 
of which this integrated approach is to be imple-
mented in Spain.  

The protection of the environment is covered by 
Article 45 of the Constitution in its Chapter III, 
which is devoted to the guiding principles of social 
and economic policy. In this Article public powers 
are authorized to intervene in private activities for 
the purpose of protecting and restoring the envi-
ronment. 

“The public powers shall safeguard the rational 
use of all natural resources so as to protect and 
improve the quality of life and defend and re-

store the environment, with the indispensable 
support of collective solidarity.”  

This obligation of the public powers to “protect and 
improve” quality of life can only be understood 
within the unique framework of the distribution of 
competences that is a consequence of the Spanish 
State’s territorial organization, as set forth in Article 
137 of the Constitution.  

As established in the aforementioned Article, in 
connection with the subject matter in question, i.e. 
the protection of the environment, there are two 
public bodies, inter-related one with the other, 
which, on a different scale, will play an important 
role in the protection of the environment:  

The State 
The Autonomous Regions 
The distribution of competences on the subject of 
the environment, a question that affects the transpo-
sition of Directive 96/61 on Integrated Pollution 
Prevention and Control, is outlined in Articles 148 
and 149 of the Constitution, specifically Article 
149.1.23, as an exclusive competence of the State 
and Article 148.1.10 relating to the environment-
related competences that can be assumed by the 
Autonomous Regions. 

In the aforementioned Article 149.1.23, the Consti-
tution grants the State exclusive powers to pass 
basic legislation on the subject of the environment, 
this being understood to be, within the scope of 
shared competences, the State’s authority to create a 
single regulatory framework for application 
throughout Spanish territory4.  

At the same time, the Autonomous Regions have 
the power to develop the legal foundations estab-
lished by the State in addition to the authority to 
issue those additional protective regulations that 
satisfy their specific interests. These competences 
of the Autonomous Regions on this subject are 
completed with the provisions contained in Article 
148.1.9, which establishes that the Autonomous 
Regions, through their corresponding Statutes of 
Self-Government, may assume authority on the 
subject of environmental management. Included 
amongst the executive acts that the Autonomous 
Regions may carry out thanks to their competences 
on the subject, and which are closely linked to the 
matter in question, is the authority to grant permits 
on the environmental matters over which they have 
authority, in addition to the inspection and control 
of the fulfilment of the conditions established in 
such permits.  

                                                                 
4  Constitutional Court Judgement 147/1991.  
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In short, and in an effort to simplify the system of 
distribution of competences, the State has the au-
thority to establish the system’s basic legislation 
and the authority of the Autonomous Regions, with 
such powers being included in their corresponding 
Statutes of Self-Govern ment, includes the task of 
structuring it and issuing additional protective regu-
lations to complete and improve it, adapting it to 
their specific territorial needs without contradicting 
the basic system proposed by the State.   

However, this dichotomy of State and Autonomous 
Regions, which in theory appears clearly differenti-
ated, in practice has given rise to numerous contro-
versies. The environment is one aspect that, due to 
its characteristics, cannot have a delimited concept, 
meaning that it generally has repercussions on other 
of the competences attributed to the State or to the 
Autonomous Regions that in some cases appear 
indissoluble and may even prove to be contradic-
tory, resulting in constitutional conflicts between 
both Administrations.  

Without going any further, the transposition of 
Directive 96/61, of 26th November, on Integrated 
Pollution Prevention and Control, is a clear example 
of what has been stated above. The establishment of 
an integrated approach by means of the design of a 
special authorization-granting procedure not only 
impinges on the comp etences of the State and of the 
Autonomous Regions on the subject of the envi-
ronment but also has a clear and incisive influence 
on a series of rights of competence that belong 
exclusively to the State, amongst which is the plan-
ning and legislation of the hydraulic resources of 
watercourses that transcend the scope of one 
Autonomous Region (Article 149.1.22), the au-
thorization of electric plants when their use affects 
another Region (Article 149.1.22) and basic eco-
nomic activity planning (Article 149.1.13).    

In view of the interconnection of competences of 
Central and Regional Government in the transposi-
tion of this Directive, the question to be raised here 
is which Public Administration, (State or the 
Autonomous Regions), has the competence to es-
tablish a system of permits that allows the imple-
mentation of the integrated approach,  

After analysing the environment-related comp e-
tences that are distributed between these two gov-
ernment administrations, at first sight it would seem 
clear that the power to establish an authorization-
granting administrative procedure falls entirely 
within the executive competences of the Autono-
mous Regions, a fact already demonstrated by the 
Catalonia Regional Government, which has adopted 
the principles of integrated prevention and control 
as set down in Directive 96/61 in its Law 3/1998 of 

27th February for the Environmental Administra-
tion’s Integral Intervention.  

However, although it is true that this executive 
power is one of the competences of the Autono-
mous Regions, it is no less true that the establis h-
ment of an integrated prevention system for indus-
trial pollution in Spain impinges on the comp e-
tences of Central Government, exceeding the limits 
of a merely “environmental” question and entering 
considerations of a political and economic nature.   

Consequently, it is essential for the State, by virtue 
of its basic competence on the subject of the envi-
ronment, to be the Public Administration that estab-
lishes the basic authorization-granting system for 
implementing the integrated approach proposed by 
the Directive also acting as a reference framework 
for the Autonomous Regions.  

In this specific case, the protection and defence of 
the environment responds to “a general interest that 
is above those of the Autonomous Regions” and, 
consequently, it is considered to be essential that in 
this instance it is the State that establishes all the 
regulations that it considers necessary to achieve 
such protection with the object of establishing a 
common protective standard5, without prejudice to 
such regulations being improved upon by the 
Autonomous Regions.  

Therefore, and in spite of the criticisms received 
from some Autonomous Regions, the draft Bill for 
Integrated Pollution Prevention and Control only 
provides a basic authorization-granting procedure 
that will act as a “Minimum Common Denominator” 
for the Autonomous Regions.  

It will be the Regional Governments that, by virtue 
of their competences to develop and issue additional 
protective regulations, that will establish in greater 
detail, although respecting the basic framework 
established by the State, the integrated authoriza-
tion-granting procedure imposed by Directive 96/61 
for Integrated Pollution Prevention and Control.  

Is it possible to establish a truly integrated 
Approach? Analysis of the environmental 
permits affected by the Transposition of Direc-
tive 96/61, of 26th September, for Integrated 
Pollution Prevention and Control  
In order to design the authorization-granting proce-
dure that will allow the integrated approach pro-
posed by EC Directive 96/61 to be applied in Spain, 
the environmental permits that may be affected 
must first be analysed. At a certain stage of the 
preliminary work that was carried out to analyse 
                                                                 
5  Constitutional Court Judgement 149/1991. 
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this question, it was decided not to limit the study to 
the environmental permits that are literally affected 
by the transposition and instead, in order to obtain a 
more extensive overview of the authorization-
granting system, the analysis was extended to a 
series of permits and preventive instruments that, 
although not of a strictly environmental nature, are 
closely linked to them.    

Once the prior studies to identify all the permits had 
been completed, the conclusion reached is that, in 
accordance with the constitutional and statutory 
division of comp etences, the authority to resolve 
environmental permits is decentralized amongst the 
different governments.  

In general, the intervention of both Regional and 
Local Governments is necessary in the granting of 
the permits that are necessary for the commission-
ing of an industrial activity’s operation, as will be 
demonstrated below. In the majority of cases, the 
Central Government also has to intervene, a fact 
that hinders and slows down the authorization pro-
cedure.   

In the light of this situation, if the objective estab-
lished by the IPPC Directive is taken into account, 
the main problem that is posed when drafting the 
regulations for its adaptation to Spain’s legal system 
is the co-ordination of those permits in which more 
than one Administration intervenes, a situation that, 
as has already been pointed out, exists for virtually 
all the industrial activities listed in Annex I to the 
IPPC Directive.  

Thus, in accordance with the regulatory system 
established in Spain, the activities listed in Annex I 
to Directive 96/61 are affected by one or other of 
the following permits:    
Central Government: 

- Permit for discharging into continental wa-
ters located in inter-regional river basins 
through the corresponding Water Boards6 

- Substantive permit for combustion and refin-
ing activities affecting more than one 
Autonomous Region and for activities in-
volving the manufacture of explosives7. 

                                                                 
6  As regards to the management of river basins article 149.1.22. of the 

Spanish Constitution  states that the Central Administration holds the com-
petence on the legislation, regulation and concession of water resources 
and projects when the river basin transcends the scope of a single 
Autonomous Region. On the contrary, the Autonomous Region assumes 
the competence in the legislation, regulation and concession of water 
resources when the river basin flows within the territory of a single 
Autonomous Region.  

7  The State, due to  the competences laid down in the Constitution, as-
sumes the authorisation of Combustion plants and refineries when their 
activity affects to more than one Autonomous Region. Regarding the 
manufacturing of explosives, due to it national interest, the State also 
assumes the competence in this matter. Their regime is contained in the 
following legislation: Electric sector  Bill number 54/1992, hydrocarbons 

 

- Permit for atmospheric emissions for the ac-
tivities above mentioned. 

- The Environmental Impact Assessment for 
activities above mentioned. 

- Concession of the public terrestrial-maritime 
domain authorisation prior to the permit for 
discharging into coastal waters8.  

Autonomous Regions: 
- Permit for discharging into coastal waters9  
- Permit for discharging into inter-regional 

river basins10   
- Waste manager or/and producer permit 11  
- Pronouncement on the subject of atmo s-

pheric emissions for industrial plants12 
- Authorisation of waste incineration activ i-

ties13  
- The Environmental Impact Assessment 
- Approval of the safety report relating to ma-

jor accidents14 
Local Bodies: 

- Municipal Licence of activity15. 
In the light of the foregoing, the application of a 
truly integrated approach taken to its maximum 
exponent (a single Administration granting a single 
“integrated” permit containing all the necessary 
environmental conditions for an activity’s start-up) 
is virtually impossible if, as already indicated, con-
sideration is given to the fact that the development 
of a model of this type is prevented by the distribu-
tion of competences between the State and the 
Autonomous Regions, as established in the Consti-
tution.  

                                                                     
sector Bill 50/1998, and Civil protection Organic Bill 1/1992, These are the 
unique industrial installations, affected by the IPPC Directive, which are 
not liberalised by Royal Decree 2135/1980, for the liberalisation of indus-
trial activities. The rest of activities laid down on Annex I are not supposed 
to request this substantive authorisation. 

8  Article 132 of the Spanish Constitution states that the offshore zone is 
considered public state domain. Despite the Spanish Coastal Law states 
that the Autonomous Regions are the competent administration to grant 
the permit for discharging into coastal waters, the State prior to the grant-
ing of the mentioned permit has to issue this authorisation.  

9  Regime contained in the Coastal water Bill number 22/1988.  
10  Only five Autonomous Regions have recognised the existence of intra- 

regional basins in their own territories: Catalonia, Galicia, Basque Coun-
try, Canary Islands and Balearic Islands. Due to this fact, they hold the 
competence on the legislation, regulation and concession of water re-
sources in this basins.  

11  Basic regime contained in Waste Bill number 10/1998.  
12  Atmospheric Protection Bill  number 38/1972.  
13  Royal Decree 1088/1992 on waste incineration activities modified by 

Royal Decree 1217/1997. 
14  Royal Decree 1254/1999. 
15  Although this license is not of an strict environmental nature it includes 

some environmental measures competence of the local authorities ( 
noise , vibrations, pollution…) which have been taken into account by the 
State in order to design the Spanish IPPC permit. Its basic regime is con-
tained in Decree 2414/1961.  
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However, the acceptance by the EC Directive 96/61 
that the “competent authority” can be shared by 
several bodies –and not necessarily a single body-  
allows Spain to maintain its own system of distribu-
tion of competences, or in other words, the inter-
vention of different public administrations and 
bodies (Autonomous Regions and Local Bodies) in 
the procedure for granting the IPPC permit. 

The possibility of acting as a mere procedural co-
ordination was raised by the Ministry of the Envi-
ronment in two very different ways:  

A first option, a), aimed at a mere co-ordination of 
permits. This would mean that all existing permits 
on the subject of the environment would be co-
ordinated through a body that would receive all the 
applications and would then send each one to the 
specific body responsible for its handling which, 
after evaluating the entire project, would complete 
the process by granting the IPPC permit. Neverthe-
less, it must be concluded that, in general terms, the 
decision that terminates the procedure would be a 
mere sum of the individual environmental permits, 
with each one maintaining its own identity.    

Option b) creating a system that is a combination of 
the principles of co-ordination and integration. This 
option’s objective is to co-ordinate all the permits 
that are granted by the different bodies (i.e. permit 
for discharging into inter-regional river basins, 
substantive permits for certain activities) and to 
integrate all those other permits that may be granted 
by the Autonomous Region’s environmental de-
partment (waste manager/producer permit, atmo s-
pheric emissions, permit for discharging into coastal 
waters). Thus, this mixed IPPC permit would be 
more in line with the Directive’s spirit.  

Finally, and after several meetings between repre-
sentatives of Central Government and of the 
Autonomous Regions, the decision was taken to 
adopt model b).  

The Integrated Environmental Permit: The 
Spanish IPPC permit.  
As it has been exposed previously, the Spanish 
Minister of the Environment finally choose model 
b) which insured, as far as practicable, that the 
granting procedure of the environmental permits 
under the scope of the IPPC Directive would be 
fully coordinated, in order to guarantee an effective 
integrated approach by all the authorities involved.  

The administrative regime of the Integrated Envi-
ronmental Permit is settle down in Title III of the 
Draft Bill of Integrated Prevention and Pollution 
Control. This Regulation only establishes the gen-
eral framework to be developed by the Autonomous 
Regions in their territories.  

The Spanish IPPC Permit, is composed by all the 
environmental permits currently granted by the 
Autonomous Regions ( Permits required for the 
discharge of dangerous substances into intra -
regional river basins, the discharge of dangerous 
substances into coastal water, discharge of danger-
ous substances into the atmosphere, production 
and/or management of waste, and if necessary, the 
permit for waste incineration activities).  

To this end, all these independent environmental 
permits, loose their autonomous identity, and from 
now on, become part of the Integrated Environ-
mental Permit. Therefore, their granting procedure 
will be repealed by the time this new Bill entries 
into force.  

This new Integrated Environmental Permit will 
contain all the information related to each of the 
former environmental permits, plus all the informa-
tion required by the IPPC Directive.  

The permit, which will be granted by the Autono-
mous Regions due to their constitutional faculties 
on environmental matters, only establishes the envi-
ronmental conditions industrial facilities have to 
comply with. Due to this reason, the granting of this 
permit does not exempt the site holder to apply for 
any other compulsory authorisation to start up with 
the activity, such as the substantive permit ( for 
combustion plants, refineries or explosives) or the 
Municipal License of Activity.  

As regards to the Municipal License of Activity, the 
Draft Bill establishes a coordinated procedure, since 
all industrial sites under Annex I of the Directive 
have to comply with this preventive measure. To 
this end, facilities holders have to present together 
with the Integrated Environmental Permit Applica-
tion Form, all the information requested in order to 
obtain this municipal license. Both authoris ations 
have the same procedure, except for the final reso-
lution of the license of activity which corresponds 
to the Municipal body.  

The environmental conditions established in the 
Integrated Environmental Permit are compulsory 
for the local administration when granting this li-
cense.  

As for the substantive permit for those industrial 
sites competence of the State, (Combustion plants, 
refineries and explosives) the coordination with the 
Integrated Environmental Permit is carried out 
through the Environmental Impact Assessment, 
which has to be sent to both authorities in order to 
grant their respective authorisations. This procedure 
increases the flow of information between admini-
strations.  

In case that the Autonomous Region is the comp e-
tent administration in granting the substantive au-
thorisation for combustion plants or refineries (only 
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when the industrial activity affects a sole Autono-
mous Regions), the coordinated procedure must be 
designed by this administration. 

The Draft Bill also articulates a coordinated proce-
dure with those environmental permits competence 
of the State. This is the concrete case of the neces-
sary permit for discharging waste waters into inter 
regional river basins, which is granted by the Cen-
tral Water Boards (Confederaciones Hidrográficas). 
In this particular case, this former permit turns into 
a report which has to be included in the Integrated 
Environmental Permit. In case the Central Water 
Administrations informs negatively on the activity, 
the Autonomous Region must refuse to grant the 
permit.    

Finally, the Draft Bill “invites” the Autonomous 
Regions to integrate in the granting procedure of the 
Integrated Environmental Permit some other pre-
ventive measures which are compulsory for a great 
number of industrial sites of Annex I of the IPPC 
Directive (The Environmental Impact Assessment 
and the Safety Report).  

Conclusions  
1. The Environmental permit system established in 
Spain does not allow to carry out a full integrated 
approach like the one proposed by the IPPC Direc-
tive. The number of administrative authorities 
probably involved in the granting procedure of the 
environmental permits hinders the ideal of the inte-
grated approach: One administration granting a 
single environmental permit.   

2. Due to this fact, the Spanish Minister of the Envi-
ronment, empowered to design the basic framework 
common to all the Autonomous Regions, has de-
signed a mixed procedure. This new regime inte-
grates in a single permit all the environmental au-
thorizations and measures competence of the 
Autonomous Regions and coordinates, as practica-
ble, those authorizations or pronouncements comp e-
tence of other Administrations (Central Administra-
tion of the State and Municipalities). 

3. This model complies with the integrated ap-
proach set up by the IPPC Directive. As far as pos-
sible a single administration analyses the global 
impact on the environment of an industrial site.  

4. Since all the environmental permits comp etence 
of the Autonomous Regions are integrated in a 
single resolution, the granting procedure of this new 
permit becomes more rational, simplifying the bu-
reaucratic “formalities” and avoiding administrative 
costs as well as information overlapping.  

5. The Integrated Environmental Permit simplifies 
the monitoring activity of the Administration due to 
the fact that all the environmental conditions and 
measures concerning the industrial site are com-
piled in a single resolution.  

6. The fact that the Central Administration of the 
State only establishes the basic procedure, allows 
the Autonomous Regions to develop their own 
procedures in their territories, which means that in 
the future, Spain can end up with 17 ( Total number 
of Autonomous Regions in Spain) IPPC permit 
procedures, and with different levels of integration.  
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1 Introductory Remarks 

1.1 The main environmental issues 
There are numerous environmental problems in the 
Federal Republic of Yugoslavia (FRY), consisting 
of the Republic of Serbia and the Republic of Mon-
tenegro. There is heavy air pollution in Belgrade, 
especially in winter, and other cities as well as air 
pollution from thermo electric plants. Water is pol-
luted from industrial wastes, chemical pollution 
from agriculture (pesticides, herbicides, fertilisers 
etc.,), acid rain etc. It should also be added that 
beside the pollution from domestic sources, there is 
imported pollution, especially by international riv-
ers. This imported pollution is in some cases heavy 
(as, for instance, the catastrophic pollution of Tisza 
River in 2000 caused by the discharge from the 
Romanian gold mine Baia Mare). Pollution of Adri-
atic coastal waters (from unregulated sewage, pollu-
tion from ships etc.,) in Montenegro should also be 
mentioned. 

The 1999 NATO intervention has also caused seri-
ous pollution. Refineries and chemical plants were 
destroyed and DU ammunition was used. Not only 
man-made objects were destroyed or damaged but 
also natural environment (four national parks were 
bombed) and many animals and plants were de-
stroyed or disturbed in their natural habitats. The total 
damage caused by the bombing has not been precisely 
estimated yet, but it was certainly having an enor-
mous negative impact on the environment not only in 
the FR Yugoslavia, but also in a wider area. 

1.2  Historical Background 
The Former Socialist Federal Republic of Yugosla-
via had a relatively developed environmental legis-
lation and intensive co-operation in the field with 
other countries and within various international 
organizations. It was, for instance, active in the 
UNEP since the establishment of this UN body, it 
participated in various action plans like, e.g., the 
Mediterranean Action Plan, and it was the Contract-
ing Party to more than 50 multilateral conventions 
and other agreements in the field of the environ-
ment1, as well as a number of bilateral agreements. 

                                                                 
 Dr. Dragoljub Todic, Official of the Federal Ministry for Health and Social 

Policy (Environmental Department), Belgrade, Yugoslavia.  
 

During the crisis from 1991 to 2000 most of the 
former Yugoslav Republics proclaimed their inde-
pendence and started developing their own envi-
ronmental legislation. Two of them (Serbia and 
Montenegro) formed a Federation and named it the 
Federal Republic of Yugoslavia, trying for a while 
to prove the continuity with the Socialist Federal 
Republic of Yugoslavia. After the fall of Mil-
osevic's regime in October 2000, the new govern-
ment accepted that the FR Yugoslavia was only one 
of the states which have been formed on the terri-
tory of the former Yugoslavia. After that, the proc-
ess of returning to normal international co-operation 
has been started, including the environmental co-
operation which has already given good results, 
although the FRY is still lagging behind other coun-
tries in transition in many ways, including, to men-
tion only two important issues, the ratification of 
many important international treaties and harmoni-
zation of its environmental legislation with interna-
tional standards in general and the EU standards in 
particular.    

1.3  The Present State of the Yugoslav Environ-
mental Legislation 

As in most other countries in transition, the FR 
Yugoslavia has a relatively developed legal regula -
tion, both on the Federal and Republican levels. It 
also has various documents of declarative nature 
(for instance, action plans, resolutions, policy 
statements, acceptance of international environ-
mental standards, intention to harmonize environ-
mental law with the EU law etc.,)2. It is important to 
stress, before proceeding further, that according to 
the 1992 Federal Constitution most competence in 
the field of the environment has been left to the 
Republics. The Federation is competent for the 
overall system of the environmental protection as 
well as for some segments of the environmental 

                                                                     
Dr. Vid Vukasovic, Senior Research Fellow, Institute of International Poli-
tics and Economics, Be lgrade, Yugoslavia. 

1  See, Register of International Treaties and Other Agreements in the Field 
of the Environment, UNEP, Nairobi 1996. 

2  All legal documents are regularly published in official journals: Official 
Journal of the Federal Republic of Yugoslavia, Official Journal of the Re-
public of Serbia and Official Journal of the Republic of Montenegro, as 
well as official journals of the Autonomous Province of Vojvodina, 
Autonomous Province of Kosovo (after 1999, the UNMIK administration in 
Kosovo has regulated certain environmental issues in the Province by its 
directives), the City of Belgrade etc., 

Present State and Prospects of Further Development of the Yugoslav 
Environmental Legislation 
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protection that are of importance for the whole 
country, as for instance the protection from nuclear 
radiation and water regime, etc.  

Most important, of course, are constitutional provi-
sions. Such provisions exist in the Federal constitu-
tion of the FRY and in the two constitutions of Serbia 
and Montenegro. Beside provisions directly linked to 
the environmental protection, there are those indi-
rectly related to it (for instance, protection of human 
rights, organization and functioning of public authori-
ties etc.). 

According to the Art. 52 of the Federal Constitution, 
every human being has the right to a sound environ-
ment and the right to be informed about the state of 
the environment. It is stated in para. 2 of the same 
Article that everybody has the duty to preserve and 
purposefully use the environment. The Federal State 
has a special responsibility to take care of the envi-
ronment so that it remains sound (Art. 52, para. 3).  

The Constitutions of Serbia (Art. 31) and Montenegro 
(Art. 19) also have provisions concerning the right to 
a sound environment and the right to environmental 
information. 

Human rights in the field of the environment are 
mentioned in two other federal documents. First of 
them is  the Resolution on the Environmental Policy in 
the FR Yugoslavia3. It is important to stress that the 
development of a sound environment is formulated in 
this document along with the constitutional provi-
sions. Besides that, in the same document there is a 
provision about "the right of future generations to 
fulfil their needs on the same or higher levels" (para. 
1). In para. 5, it is formulated as a goal that "while 
planning the development of human settlements and 
the use of soil, necessary conditions, needed for at-
taining the concept of sustainable development and 
the protection and enhancement of the environment, 
should be analysed and duly taken into account". 

The other important federal document is the Resolu-
tion on the Biodiversity Protection Policy in the FR 
Yugoslavia4. In the third line of its preamble part, "the 
right to a sustainable development of a sound envi-
ronment" is mentioned. 

Beside the mentioned documents, three basic laws on 
environmental protection deserve attention. They 
regulate environmental issues in detail. So, for in-
stance, the human right to a sound environment has 
been elaborated in the Federal Law concerning the 
basics of environmental protection5. In Art. 4, it con-
                                                                 
3 Off. Jour. of the FRY, No. 31/93. 
4 Off. Jour. of the FRY, No. 22/94 
5 Serbian title Savezni zakon o osnovama zastite zivotne sredine (Off. Jour. 

of the FRY, No. 24/98, 24/99) is usually translated as The Federal Law on 
the grounds for environmental protection.  

tains the formulation which could be construed as the 
recognition of "the human right to life and develop-
ment in the sound environment". It has been done in 
an indirect way by enumerating certain measures 
necessary for the above mentioned right to be "se-
cured" as, for instance, the establishment of the inte-
gral system of protection of the environment, plan-
ning and management of natural resources and im-
plementation of measures necessary for the protection 
of the environment. 

In two republican environmental laws6 provisions, 
which guarantee the right to a sound environment, are 
not included explicitly. "Human life and health" are, 
however, mentioned a number of times and in differ-
ent context as values which are to be protected both in 
Serbian7 and Montenegrin8 laws. Both republican 
laws regulate in detail practically the whole field of 
the environmental protection. Besides the mentioned 
basic laws, regulation dealing with the environment 
directly or indirectly is contained in many other legal 
and sublegal acts (on both federal and republican 
levels) which, due to the lack of space, cannot be 
enumerated here9.  

Yugoslav institutional organization in the field of the 
environment is rather complex, due to the wide defi-
nition of the environment and the fact that the FR 
Yugoslavia is a federation. Furthermore, the co-
ordination among various authorities is not very good 
since many different institutions are involved. Minis-
tries competent in the environment deserve special 
mentioning. In the late eighties a federal co-
ordinating body for the environment was formed, but 
later it became a division of the secretariat for devel-
opment. There was a federal ministry for the envi-
ronment between 1992 and 1994, but in all other 
periods the environmental affairs were managed by a 
department of a ministry dealing with other matters 
(health, science and technology etc.). Both republics 
established their environmental ministries in the early 
eighties. However, there is no environmental minis-
                                                                 
6  Law on environmental protection of the Republic of Serbia (Off. Jour. of 

RS, Nos. 66/91, 83/92, 67/93, 48/94 and 53/95) and the Law on the envi-
ronment of the Republic of Montenegro (Off. Jour. of RM, Nos. 12/96 and 
55/00). 

7 Art. 2, Art.3, Art.8. para.2, 4, Art.109, Art.13. lines 30, 33, etc. of the 
Serbian Law on environmental protection (Off. Jour. of   RS, Nos. 66/91, 
83/92, 67/93, 48/94 and 53/95). 

8 Art. 3. para.1, Art.5, Art.7. par 1, 12, Art.8. para. 7, Art. 27, Art. 46. para. 7 
of the Montenegrin Law on the environment (Off. Jour. of RM, Nos. 12/96 
and 55/00)  

9 For further information on the Yugoslav environmental law, see, for 
instance: Slavko Bogdanovic, E. Federal Republic of Yugoslavia, Year-
book of International Environmental Law, Vol. 10, 1999, pp. 508-514. 
Also, Pravo na adekvatnu zivotnu sredinu (The Right to Adequate Envi-
ronment), Edited by Dragoljub Todic and Vid Vukasovic, a comparative 
analysis of the Aarhus Convention and relevant Yugoslav legislation, Be l-
grade 2001, REC and the Yugoslav Forum for Environmental Protection of 
the Danubian Basin, Electronic edition: www.recyu.org  
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try at present in Serbia, but an environmental admini-
stration as a department of the Ministry for Health.  

2 Further Development of the Yugoslav Envi-
ronmental Legislation 

Prospects for further development of the Yugoslav 
environmental legislation are, in spite of the exis t-
ing setbacks and in some cases slowness, are rather 
good. Three main factors influence a constructive 
development: a) the willingness of the Yugoslav 
authorities to improve and further develop the 
branch of law; b) the impact of the development of 
international environmental law (especially on the 
European level) and c) the growing pressure of the 
Yugoslav public that is becoming increasingly envi-
ronmentally aware.     

The prospects should be viewed in the context of 
general tendencies which exist in the Yugoslav 
society. It is a society in transition, aimed at the 
development of the market economy based on west-
ern democratic principles, development and 
strengthening of the rule of law and state legality 
and development of the multi party parliamentary 
democracy.  

It is also important, within the mentioned context, 
to take into account the fact that the country has 
been oriented towards membership in European 
integration in general and especially towards the 
membership in the Council of Europe and the Euro-
pean Union. These intentions make clear that one of 
the main prospects of further development of the 
Yugoslav environmental law is harmonization with 
the environmental legislation of the EU.    

It is true that the process is in its initial phase. Cer-
tain working bodies have been formed by both 
federal and republican governments. These bodies 
are expected to systematically and in an organized 
manner accelerate the harmonization process. One 
of the first important steps of adjusting the Yugo-
slav environmental law to EU legislation, is at the 
moment completion of the Draft Law on the System 
of Environmental Protection in Serbia, produced by 
the special Working Group formed by the Environ-
mental Administration of Serbia. The Draft was 
accepted on 15th September 2001 by the govern-
ment of Serbia and the procedure of preliminary 
preparation of the text for the parliamentary debate 
has begun. The basic innovations of this text, as 
compared with the Serbian legislation now in force, 
are: an attempt to establish a system of environ-
mental protection which will functionally link most 
of relevant institutions competent in the field, and 
integrate the protection of all segments of the envi-
ronment (air, water, soil, natural resources etc.). 
Elements of the so-called integral management of 
natural resources and integral prevention and con-
trol are also to be a part of the new system. New 

institutional solutions will be introduced in an at-
tempt to make the whole system more functional 
and efficient. The most important one will be the 
establishment of the Ministry for the Environment, 
the Environmental Agency and the Environmental 
Fund. An innovation is the introduction of public 
participation in the process of decision making in 
matters relevant for the environment, as well as in 
some provisions dealing with the right to environ-
mental information. It is obvious that the authors of 
the draft had an intention to harmonize the Serbian 
Environmental Law with some basic elements of 
the present EU environmental legislation and that 
some of the proposed solutions were inspired by the 
relevant EU directives and other legal acts, concern-
ing such matters as the environmental impact as-
sessment, environmental information, participation 
of the public, integral prevention and control of 
pollution, industrial accidents, ecolabeling, waste 
management etc. The work on environmental legis-
lation on the Federal level has not seriously begun 
yet because of the uncertainty of what kind of com-
petences in the field of the environment will be 
given, if any, to the future Union of Serbia and 
Montenegro. 

2.1  International developments 
It should be added that the intensive process of 
adopting international conventions and other 
agreements in the field of the environment is an 
important way of further developing the Yugoslav 
environmental legislation. A decade of crisis and 
isolation had a negative effect on the Yugoslav 
participation in the environmental co-operation in 
general and especially when some important con-
ventions (and the process linked to them) are con-
cerned. The FRY was practically excluded from 
most forms of co-operation (although Montenegro 
took part in some activities due to the special status 
it had). After the change of the regime in October 
2000, the FRY has been gradually included in vari-
ous international organizations and other forms of 
environmental co-operation.    

As an attempt to further improve the situation, a 
number of conventions are at the moment in the 
parliamentary procedure, including so important 
ones as, for instance, the Convention on Interna-
tional Trade in Endangered Species of Wild Fauna 
and Flora (CITES) and the Convention on Biologi-
cal Diversity. It is to be expected that other impor-
tant conventions will follow, and in the first place 
the Convention on the Transboundary Effects of 
Industrial Accidents, the Convention on Co-
operation for the Protection and Sustainable Use of 
the Danube River (Sofia, 1994), the Espoo Conven-
tion on Environmental Impact Assessment in 
Transboundary Context and the Convention on 
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Access to Environmental Information, Public Par-
ticipation in Decision-making and Access to Justice 
in Environmental Matters (known also as Aarhus 
Convention).  

Finally, an important contribution to the reintegra-
tion of the FR Yugoslavia into international rela -
tions in the field of the environment can be ex-
pected by the Program for Reconstruction of the 
Environment in the South Eastern Europe, within 
the framework of the Balkans Stability Pact. Some 
of the envisioned projects deal directly or indirectly 
with the harmonization of the Yugoslav environ-
mental legislation, the process of ratification of 
international treaties in the field of the environment, 
the development of various institutional arrange-
ments etc. 

2.2 Development on the European level 
An important step to the development of the Yugo-
slav environmental legislation will be given thanks 
to the bilateral Yugoslav-Finish project on the har-
monization of the Yugoslav environmental legisla-
tion with the EU legislation, which is expected to be 
signed by the two governments in the beginning of 
this year. The first stage of this project will be the 
drafting of relevant legal acts concerning integral 
control of pollution, access to information, indus-
trial accidents and the environmental impact as-
sessment. 

3 Concluding remarks 
The development of the Yugoslav environmental 
legislation is part of the overall attempt to bridge 
the gap which still exists between the present envi-
ronmental legislation and the legislation that should 
meet the standards which have been achieved in 
Europe. The new Yugoslav government, as well as 
governments of both Republics (Serbia and Monte-
negro), have set as one of their main priorities the 
harmonization of the Yugoslav law in general, in-
cluding of course environmental law, with the stan-
dards set on universal, wider European and the EU 
levels. Years of the crisis and isolation and the lack 
of financial and other means have left their destruc-
tive marks among other things on the Yugoslav 
legal system. It will not be easy to catch the train 
again, both on international and national levels. But 
the process of ratification of many international 
treaties, of participation in the work of various 
international organizations and other bodies (from 
which the FR Yugoslavia was ousted during the 
crisis) and of not only developing domestic envi-
ronmental law but applying it in practice in an ap-
propriate manner is a hard process although a 
steady one. In spite of the existing hardships, we 
believe that FR Yugoslavia, with the appropriate 
help of the international community, will be able to 
successfully accomplish the harmonization of its 
environmental law and to catch up relatively soon 
with the developments in other countries in transi-
tion.     
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