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CURRENT AFFAIRS

WTO Panel on EC Measures Concerning Meat and Meat Products (Hormones)

by Sven Deimann

1 Introduction

"Science has been the thorn in the side of environ-
mental policy-makers since the dawn of environ-
mental law."' This adage seems to have found dra-
matic confirmation in the recent WTO Panel ruling®
concerning the European Community’s ban on the
use of synthetic or naturally occurring growth hor-
mones in beef production. As will be shown below,
the role attributed to ‘science’ and ‘scientific evi-
dence’ by the Panel under the WTO Agreement on
the Application of Sanitary and Phytosanitary
Measures can have far-reaching consequences for
European environmental and consumer protection
policy. In particular, this case comment will argue
that the Panel ruling almost certainly has the poten-
tial for severely curtailing recourse to the precau-
tionary principle as a paradigm capable of justifying
a vast array of sound environmental policy meas-
ures.

Before probing deeper into some of the more prob-
lematic aspects d the Panel ruling (IV), it will be
necessary to describe briefly first the origins of the
dispute (I1) and then its disposition by the Panel

an.

2 The Origins of the Dispute

The dispute, which had been in the offing for some
fifteen years? arose out of the application of certain
EC directives* that ban the use of both synthetic
and naturally occurring (‘endogenous’) growth
hormonesin bovine animal rearing.

-

Wendy E. Wagner, "The Science Charade in Toxic Risk Regulation”
(1995) 95 Col. L. Rev. 1613 at 1614.

EC Measures Concerning Meat and Meat Products (Hormones). Com+
plaint by the United States, WTO WT/DS 26/R/USA of 18 August 1997
and EC Measures Concerning Meat and Meat Products (Hormones).
Complaint by Canada, WTO WT/DS 48/R/CAN.

For a summary of the history of the dispute see also M. Hilf/B. Eggers,
"Der WTO-Panelbericht im EG/USA Hormonstreit. Anstol? zum grenzen-
losen Welthinnenmarkt fiir Lebensmittel oder Eigentor der WTO?"
(1997) 8 Européische Zeitschrift fiir Wirtschaftsrecht 556.

See Council Directive 81/602/EEC, [1981] O.J. L 222 of 7 August 1981,
p. 32ff.; Council Directive 88/146/EEC, [1988] O.J. L 70 of 16 March
1988, p. 16ff.; Council Directive 88/229/EEC, [1988] O.J. L 128 of 21 May
1988, p. 36ff. The latter legislative acts were re-enacted and consoli-
dated with Council Directive 96/22/EC, [1996] O.J. L 125 of 23 May
1996, p. 3ff.
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2.1 The EC Measures at Issue

The ban had been progressively adopted over a
decade since the early 1980s, following a series of
widely publicized scandals involving the use of illicit
veterinary drugs and growth hormones in agricul-
tural production. Altogether six substances were at
issue in the dispute, three - oestradiol 17 [3, testos-
terone, and progesterone - that occur naturally but
whose level in animals can vary dramatically, de-
pending on age, sex, and pubertal development of
the animal, and three further substances - tren-
bolone, zeranol, and melengestrol acetate (MGA) -
that are produced synthetically to mimic, when g-
plied to animals, the effect of the three naturally
occurring hormones.

With respect to the three naturally occurring hor-
mones, the EC measures allow for an exception:
Oestradiol 17 3, testosterone, and progesterone may
be administered to animals where this is indicated
for therapeutic reasons or for zootechnical pur-
poses. Trade in animals that have received treatment
with these substances and in meat from such ani-
mals is permitted only, however, upon expiry of a
withdrawal period and if the treatment was not ad-
ministered during the animals' fattening period at
the end of their breeding life.

It should be noted that none of the EC directives at
issue banned beef imports from countries that had
not adopted similar measures in an indiscriminate
fashion but rather restricted such imports to beef
that complied with the EC measures. The ban thus
constituted afacially neutral measure.’

2.2 The Codex Alimentarius ‘Standards’

For two of the synthetically produced hormones -
trenbolene and zeranol - the Codex Alimentarius
Commission, a joint advisory body to the World
Health Organization and the Food and Agricultural
Organization, has developed standards in the form
of recommendations for what the Commission con-

5 A fact to which the EC for reasons that will be explained below attached
considerable importance and which it tried to underscore by furnishing
figures for the development of beef imports into the EC for the relevant
period of time. While the figures show a significant drop in the mid
1980s, imports seem to have increased again towards the end of the
decade and over the early 1990s; see ibid. sub IV 2.
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siders ‘safe’ acceptable daily intakes (ADI) and
maximum residue levels (MRLS).

The Codex Commission, however, does not develop
these ‘standards’ itself. ADIs and MRLs are formu-
lated on the basis of technical and scientific analy-
ses performed by the Joint FAO/WHO Expert Com:
mittee on Food Additives (JECFA). The latter body
establishes ADIs on the basis of experimental ‘No
Observable Effect Levels' in the most appropriate
animal species - in this case ovariectomized female
cynomolgus monkeys for zeranol and castrated male
rhesus macaque monkeys for trenbolone - to which
a safety factor is then applied for purposes of ex-
trapolating from animal testing to human exposure.
This factor can range from 100 to 1000. The ADI
thus constitutes an "estimate by JECFA of the
amount of veterinary drug, expressed on a body
weight basis, that can be ingested daily over alife-
time without appreciable health risk (standard man =
60 kg)" ® The maximum residue level then is the cor-
responding concentration of drug residues that can
be present in meat without causing the ADI to be
exceeded in an assumed average consumer of meat
products.

Inrelation to all of the substances at issue (with the
exception of MGA), JECFA determined in 1988 and
1989 that their potential toxic effects were directly
related to their hormonal activity. It therefore set an
ADI for the two synthetic substances on the basis
of a no-hormonal-effect level. For the three endoge-
nous substances JECFA believed an ADI to be
superfluous, as the amounts of residues of these
hormones that could conceivably be ingested by a
consumer would not be sufficient to trigger hormo-
nal activity. Apparently, the Committee believed
such standards ‘unnecessary’ also because of the
difficulty associated with tracing residues of artifi-
cially raised levels of endogenous growth hormones
in meat due to the naturally occurring variations of
hormone levels in animals which could lead to resi-
dues from artificially raised levels of naturally occur-
ring hormones being indistinguishable from residues
of natural hormonesin natural levels.’

Finally, while the Codex Commission usually adopts
its non-binding ‘recommendations’ only unani-
mously, the recommendations for ADIs and MRLs
in relation to zeranol and trenbolone as well as the
decision not to develop ADIs and MRLs in relation
to endogenous hormones were adopted, at the insis-
tence of the United States, on the basis of a simple
majority vote (33 for, 29 against with 7 abstaining) in
asecret ballot.

5 Ibid. sub 1l 3 (b).
7 Ibid. sub 11 3 (b).

2.3 The Complaint against the EC

Both the United States and Canada essentially d-
leged a violation of the 1994/95 Agreement on the
Application of Sanitary and Phytosanitary Meas-
ures that was adopted as part of the package of
multilateral trade agreements establishing the World
Trade Organization. The complaining parties in both
disputes in their submissions argued that such a
violation of the SPS Agreement could be pursued
through the establishment of a panel under the Un-
derstanding on Dispute Settlement independently of
a violation of any of the substantive obligations
under the GATT 1994, in particular the provision
requiring national treatment in Art. [11:4.

Asfor the supplementary agreement in question, the
United States and Canada argued the EC ban on the
use of growth hormones could not be justified as
measures aimed at attaining a higher level of protec-
tion than relevant international standards. In par-
ticular, the United States alleged the EC directivesin
guestion violated the requirement under Art. 2.2 of
the SPS Agreement to base sanitary or phytosani-
tary measures on scientific principles and to main-
tain them only if there is sufficient scientific evi-
dence.? In a like manner, the United States argued
the EC ban constituted an arbitrary and unjustifiable
discrimination between WTO Members where iden-
tical conditions prevail and was applied in a manner
that led to a disguised restriction on international
trade.” In that respect the United States contended
there was no scientific basis for the EC measures
which, moreover, were designed not to further any
legitimate objective of consumer protection or public
health but to deprive the U.S. beef industry of a
competitive advantage by alleviating the pressure
on European markets due to beef overproduction.

Furthermore, the United States maintained the direc-
tives violated the EC’s obligations under Art. 3.1 to
base sanitary measures on international standards
where they exist. In this case, the EC could not avail
itself of the exception in Art. 3.3 of the Agreement
which permitted Members to deviate from existing
international standards and to set a higher level of
sanitary or phytosanitary standards "if there is a
scientific justification, or as a consequence of the
level of sanitary or phytosanitary protection a
Member determines to be appropriate.”’® This justi-
fication was not available to the EC, accordingto the
United States, because the ‘level of protection’ a
Member wished to attain inevitably had to refer to
protection against a particular identifiable risk.™ In
so far, however, as the EC measures in question

& |bid. sub IV 2 (a).

9 |bid. sub IV 2 (b).

10 SPS Agreement, Art. 3.3, BT-Drucks. 12/7986 at 99ff.
' WTO, supra note 2, sub IV 2 (d).
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purported to achieve the aim of eliminating any
veterinary drug residue from all meat, they did not
constitute a ‘level of protection’ against a particular
identifiable risk, but rather measures designed to
prohibit use of the substances. The level of protec-
tion could not, however, be the total elimination of
al residues of the substances concerned, since
residues of endogenously occurring hormones
could not be eliminated - neither in meat nor, as the
United States submitted, in a number of other food-
stuffs.

The United States also claimed the EC could not
avail itself of the precautionary principle, either, as
recourse to this principle still required production of
some scientific evidence identifying arisk, "not just
mere speculation."** In a similar vein, the United
States alleged the EC measures had been adopted in
violation of the EC's obligation under Art. 5.1 to
base its sanitary or phytosanitary measures on a
proper risk assessment. Within the European Com-
munity, however, the debate on whether to allow the
substances had invariably focused on "consumer
anxieties rather than any observable adverse effect
on human health."*®

Finally, the complaint alleged a violation of Art. 5.5
in that the EC measures amounted to marked incon-
sistency in the level of protection in comparable
situations. For although the EC purported to follow
a‘zerorisk’ policy with respect to the use of growth
hormones in beef production, it did allow the use of
carbadox, a known genotoxic substance, for growth
promotion purposes in swine production.*

3 The Panel Ruling

In disposing of the complaint, the Panel first a-
dressed the question of the Agreement’s applicabil-
ity independent of aviolation of any of the substan-
tive obligations under the GATT proper (e.g. Art.
[11:4).

3.1 The Applicability of the SPS Agreement

On this point, the Panel inferred from the Agree-
ment’s terms, which create a presumption of com-
patibility for measures that are based on relevant
international standards both with the Agreement
and the GATT, that, contrary to the EC’'s submis-
sion, the former could apply independently of a
violation of any of the substantive obligations un-
der the latter.”® According to the Panel, thisinterpre-
tation was consistent not only with the Agreement’s
language but also, in accordance with Art. 31 of the

12 |id.
1 1id. sub IV 2 (e).
1 |bid. sub IV 2 (g).
15 |bid. sub VIl C 3.

Vienna Convention of the Law of Treaties, with its
object and purpose.

3.2 Art. 3.3 and 5.1-5.2 of the Agreement

The bulk of the Panel’s ruling addressed the
‘thorny’ question of science and scientific justifica-
tion for the EC measures in question. On this point
the Panel first proceeded to a determination of the
respective burden of proof. In line with the general
rule that a party challenging another Member’s
measures has to bear the burden of proof, the Panel
held that the United States (and Canada) had to
make a prima facie case that the EC measures in
guestion were not based on relevant international
standards. Once the complaining parties had suc-
ceeded in discharging their burden, the burden of
proof would then shift to the EC to prove that its
measures fell within the exception in Art. 3.3 and, to
the extent that they departed from any relevant in-
ternational standard, were justified.'®

The Panel accepted the American submission that
the ‘recommendations’ drawn up by the Codex Ali-
mentarius Commission constituted ‘relevant’ inter-
national standards. In this respect, the Panel held it
immaterial (i) whether the Codex recommendations
reflected a particular level of protection, (ii) whether
they had been adopted by a narrow or wide margin,
and (iii) whether they predated the SPS Agreement .’

Consequently, in line with the above distribution of
the burden of proof, it was now for the EC to dem-
onstrate that its measures were justified under the
exception spelled out in Art. 3.3:

Members may introduce or maintain sanitary or
phytosanitary measures which result in a higher
level of sanitary protection than would be
achieved by measures based on the relevant in-
ternational standards, guidelines or recommen-
dations, if thereis a scientific justification, or as
a consequence of the level of sanitary or phyto-
sanitary protection a Member determines to be
appropriate in accordance with the relevant
provisions of paragraphs 1 through 8 of Article
5. Notwithstanding the above, all measures
which result in a level of sanitary or phytosani-
tary protection different from that which would
be achieved by measures based on international
standards, guidelines or recommendations shall
not be inconsistent with any other provisions of
this Agreement.”®

On the basis of a footnote to Art. 3.3," the Panel
construed this provision as requiring the defending

16 |bid. sub VIl D 2.
17 bid. sub VIII D 3 (a).
18 SPS Agreement, Art. 3.3, supra note 10.

19 The footnote reads:
For the purposes of paragraph 3 of Article 3, there is a scientific justifica-

3
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party to demonstrate compliance with the require-
ments of Art. 5, notably the requirement in Art. 5.1
to base any measure on a proper assessment of
risks, under both the first and the second element of
the exception in the first sentence. In addition, even
where a measure could be saved under the test of
the first sentence, it would also have to pass the
further hurdle of the second sentence and be con-
sistent with any other provision of the Agreement,
and here in particular Art. 2 (and the obligation in
Art. 2.2 to ensure that any sanitary measure is ap-
plied only to the extent necessary to protect human
or animal health, based on scientific principles and
not maintained without sufficient scientific evi-
dence).?

Consequently, the Panel then proceeded to examine
whether the directives banning the use of growth
hormones in beef production met the requirements
of Art. 5. Thefirst test the measures had to pass was
the obligation to base them on a proper risk assess-
ment. In this respect the Panel held the assessment
of risks, as distinct from their management, to be a
purely factual-scientific exercise in which socio-
economic or any other public policy considerations
and value judgments had no roleto play:

"As will be outlined below, an assessment of
risksis, at least for risksto human life or health,
a scientific examination of data and factual
studies; it is not a policy exercise involving so-
cial value judgments made by political bod-

ies."21

As a result, only the numerous scientific publica-
tions, including the reports by JECFA, that the EC
(and the complaining parties) had referred to in their
submissions could qualify as risk assessments. In
contrast, the Panel held the several reports by the
European Parliament and its various committees that
had examined the issue of growth hormones in ani-
mal rearing and that had concluded as to a substan-
tial public health risk requiring aregulatory response
not to be risk assessments within the meaning of
Art. 517

Moreover, even if the EC had satisfied the require-
ment of performing a ‘purely scientific’ risk assess-
ment, the Panel held it had failed to base its meas-
ures either procedurally or substantively on the risk
assessment performed by it. Procedurally, the Panel

tion if, on the basis of an examination and evaluation of available scien-
tific information in conformity with the relevant provisions of this Agree-
ment, a Member determines that the relevant international standards,
guidelines or recommendations are not sufficient to achieve its appro-
priate level of sanitary or phytosanitary protection.

20 WTO, supranote 2, sub VIII D 3 (a).

2 |bid. sub VIIID 5 (a).

22 |hid. sub VIII D (b) (i).

held the EC had failed to demonstrate that the vari-
ous scientific reports had been taken into account
in the legidlative process. Substantively, the Panel
concluded the results of the reports it had qualified
as proper risk assessments were not reflected in the
measures finally adopted:

"In our view, the scientific conclusion reflected
in the EC measures in dispute, i.e. the use of the
hormones in dispute for growth promotion pur-
poses, even in accordance with good practice,
is not safe, does not conform to any of the scien-
tific conclusons reached in the evidence re-
ferred to by the European Communities. All the
evidence referred to by the European Communi-
ties which specifically relates to the use of the
hormones at issue for growth promotion pur-
poses concludes that the use of these hormones
as growth promoters in accordance with good
practice is safe. Moreover, none of the evidence
referred to by the European Communities which
generally deals with one or more of the hor-
mones in dispute contradicts this conclusion.” *

In other words, on the basis of its own risk assess-
ment, the EC had failed to show the presence of a
risk. As aresult of the shift in the burden of proof, it
was, however, incumbent upon the EC to demon-
strate that the directives targeted an identifiable risk.
Conversely, the Panel held it was not for the com
plaining parties to demonstrate beyond doubt that
no risk arose from the use of the substances”

Furthermore, since the identification of a particular
risk constituted a conditio sine qua non in the
Panel’s view for performing a risk assessment, the
EC could not claim that its measures were aimed at
risks arising from the limitations inherent in science
and scientific knowledge: Since a measure had to be
based on assessed risks, it could not be based on
non-identifiable ones attributable to the uncertain-
tiesinherent in scientific inquiry and methods® Ina
similar vein, the Panel ruled the EC could not rely on
the precautionary principle to justify its measures,
either. The latter principle had been explicitly incor-
porated into the Agreement in Art. 5.7 which, how-
ever, alowed only for temporary measures where in
the absence of sufficient scientific knowledge no
definitive determinations could be made as to the
existence of a particular risk. Over and above Art.
5.7, however, the EC could not rely on the precau-
tionary principle to justify its ban as a measure
aimed at protecting against risks arising from the
inherent limitations of scientific knowledge.®

2 |bid. sub VIl D 5 (b) ().
2 |big.
% |bid.
% |bid.
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While the Panel had thus already found that the EC
measures did not muster the test of Art. 5 and,

hence, could not be justified under Art. 3.3, it never-
theless went on to discuss the further submission
by the United States and Canada that the directives
constituted an arbitrary and unjustifiable distinction
in the level of protection that resulted in discrimina-
tion and disguised restriction of international trade.
Therelevant paragraph 5in Art. 5 reads as follows:

With the objective of achieving consistency in
the application of the concept of appropriate
level of sanitary o phytosanitary protection
against risks to human life or health, or to ani-
mal and plant life or health, each Member shall
avoid arbitrary or unjustifiable distinctions in
the levels it considers to be appropriate in dif-
ferent situations, if such distinctions result in
discrimination or a disguised restriction on in-
ternational trade. ...*’

On the first point of the test Art. 5.5 establishes,
namely the presence of arbitrary or unjustifiable
distinctions in the level of protection, the Panel
found the necessary tertium comparationis by
grouping elements of the EC measures in a number
of comparisons. Adopting the Appellate Body's
construction of "arbitrary and unjustifiable discrimi-
nation" resulting in a "disguised restriction on in-
ternational trade” under the chapeau to Art. XX*in
the Report on "United States - Standards for Refor-
mulated and Conventional Gasoline”?, the Panel
proposed to examine a violation of Art. 5.5 of the
SPS Agreement on avery similar basis and noted:

"However, we also agree that in some cases
where a Member enacts, for comparable situa-
tions, sanitary measures which reflect different
levels of protection, the significance of the dif-
ferencein level of protection combined with the
arbitrariness thereof may be sufficient to con-
clude that this difference in levels of protection
‘result[s] in discrimination or a disguised re-
striction on international trade’ in the sense of
Article5.5(...)."*

The Panel thus first compared the regulatory treat-
ment of the three endogenous hormones used for

21 SPS Agreement, Art. 5.5, supra note 10.

28 The Provision reads:
Subject to the requirement that such measures are not applied in a
manner which could constitute a means of arbitrary or unjustifiable dis-
crimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any con-
tracting party of measures: ...

29 29 April 1996, adopted 29 May 1996, WTO Doc. WT/DS2/ABIR, repr. in
(1996) 35 I.L.M. 605; see also for an insightful comment of this ruling
Arth. E. Appleton, "GATT Article XX'x Chapeau: A Disguised ‘Necessary’
Test?: the WTO Appellate Body's Ruling in United States - Standards for
Reformulated and Conventional Gasoline” (1997) 6 Review of Euro-
pean Comm. & Int'l. Env'l. L. [Reciel] 131.

3 WTO, supra note 2, sub VIII D 5 (c) (ii).

growth promotion purposes to the treatment of
naturally occurring hormone levelsin meat and other
foods and to the treatment of the three endogenous
hormones when used for zootechnical or therapeutic
purposes. It then compared the regulatory level of
protection aimed at in relation to the synthetic hor-
mones for growth promotion and the three endoge-
nously occurring hormones. Finally, the Panel con-
sidered the regulatory treatment afforded to the
hormones on the one hand and to carbadox on the
other.

For each and every comparision the Panel found an
arbitrary and unjustifiable distinction in the level of
protection, including the pair comparing the regula-
tory treatment of naturally occurring levels of hor-
mones in both meat and other food stuffs with the
regulatory treatment reserved to ‘natural’ hormones
used for growth promotion purposes as well as the
pair comparing the differences in regulatory re-
sponse (.e. unlimited residues) to naturally occur-
ring levels of hormones with synthetic hormones. In
other words, in order to avoid a verdict of arbitrari-
ness and unjustifiable distinction, the EC would
have had to justify why it had prescribed no regula-
tory limits to naturally occurring endogenous levels
of hormones when it did so - in the form of a no
residue level - for natural or synthetic hormones and
their residues in meat administered for growth pro-
motion purposes.®

As for the requirement of discrimination or dis-
guised restriction of international trade, the Panel
found such discrimination in the fact that 70% of
U.S. beef production made use of either natural or
synthetic growth hormones at the time the ban first
came into force and was thus de facto shut out from
the European market as a result of the directives
(which at this point the Panel continuously referred
to asan ‘import ban’).*

4 The Shadow of Science over EC Environ-
mental Policy

Aswill be readily seen from the above summary, the
Panel ruling casts a shadow over the future of EC
(and national) environmental policy, especially in its
precautionary dimensions. But apart from the rul-
ing’simplications for the future of the precautionary
principle, the resolution of the dispute raises a num-
ber of other legal and policy issues that require very
careful examination indeed.

3 The Panel apparently considered such justification for the latter alterna-
tive necessary in the light of some of the scientific evidence which sug-
gested the naturally present growth hormones may also have carcino-
genic effects.

32 WTO, supra note 2, sub VIII D 5 (c) (ii).
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4.1 The Relation of the SPS Agreement to Substan-
tive GATT Obligations

For a start, the Panel’s reading of the language of
the Agreement, which creates a presumption in

favour of compatibility not only with the substan-
tive obligations under the main GATT but also with
the Agreement itself, is by no means compelling and
conclusive. For contrary to what the Panel asserted,
the fact that the Agreement creates a presumption of
compatibility for measures based on international

standards not only with the GATT but with the
Agreement itself does not exclude the alternative
construction, namely that the Agreement is to func-
tion principally as an aid in interpreting Art. XX (b)
GATT.

Moreover, if, as the Panel suggests, a purposive
interpretation in line with Art. 31 of the Vienna Con-
vention is meant to give full effect to all provisions
of a treaty, then an argument could be made that
prior to any inquiry into the SPS Agreement, aviola-
tion of Art. 111:4 GATT should have been consid-
ered. Whatever the merits of this interpretation,®
suffice it to say at this point that the Panel’s -
proach obviates part of the normative content of

that provision, i.e. that national regulatory measures
that do afford imported goods treatment as favour-
able as domestic goods are in fundamental agree-
ment with the basic obligations of the Members of
the WTO.* The Panel’s approach forecloses this
possibility.

4.2 The Codex Alimentarius as a Binding Standard

Much more serious policy implications are raised by
the Panel’ s determination of the Codex Alimentarius
recommendations as binding international standards
within the meaning of Art. 3.1 of the SPS Agreement.
This assertion by the Panel raises very serious con-
cerns with respect to the democratic accountability,
transparency, and composition of the Codex Alimen-
tarius Commission and its scientific advisory bod-

3 |n any case, it is, contrary to the United States submission, not readily
evident from the travaux préparatoires or the structure of the whole
Uruguay Round Agreements that the SPS Agreement was to create obli-
gations hdependent of any of the substantive obligations under the
GATT. R. Howse & M. Trebilcock, The Regulation of International Trade
(New York: Routledge, 1995) 213 at least suggest that the presumption
of compatibility with the Agreement and GATT for measures based on
international standards does not lead to any obligation independent of
the substantive GATT obligations. These authors rather contemplate a
presumption against a justification under Art. XX (b) where a measure is
not based on international standards and found to be a prima facie
violation of any of the substantive GATT obligations.

To do the Panel justice, however, it is unlikely that a prior examination of
Art. ll:4 GATT would have yielded a substantially different result in this
case. On the basis of the somewhat absurd outcome in the CAFE-
dispute, an argument might be made that it is not enough that national
regulatory measures are facially and de facto neutral with respect to
imports but in fact have to accord a measure of more favourable treat-
ment to imported goods, see E. Phillips, "World Trade and the Environ-
ment: The Cafe Case” (1996) 17 Mich. J. of Int'I L. 827.

w
®

ies® Currently, this body functions with little, if
any, democratic oversight and legitimacy. Yet, as
became manifest in the panel proceedings against
the EC, its decisions now have the potential for
significantly impacting on the living conditions of a
vast number of people (and, of course, animals!) all
over the world. By attributing binding force to the
Codex Commission’s recommendations for purposes
of the SPS Agreement, the Panel brought the acute-
ness of the problem of proper democratic oversight
for international ‘expert’ bodies to the fore.* With-
out increased democratic oversight for institutions
such as the Codex Commission and its scientific
advisory bodies it is extremely unlikely that citizens
in a vast number of countries will accept its deci-
sions as having the legitimacy to regulate their liv-
ing conditions.”

In addition, the Panel’s ruling throws many govem-
ments' participation in the Commission into a com-
pletely different light: The recommendations that
were heretofore thought to be merely of a non-
binding nature have suddenly acquired binding
force in dispute settlement proceedings before WTO
panels.

4.3 Science and Policy under the SPS Agreement

In part, of course, the Panel’ s finding as to the bind-
ing nature of the Codex ‘recommendations’ for pur-
poses of the SPS Agreement might be related to its
subsequent views on the role of science and policy
in risk assessment. The Panel’s views in this -
spect, however, are seriously flawed and misguided.
They are premised upon a false dichotomy into
purely factual scientific risk assessment and norma-
tive policy-guided risk management, especialy in
their treatment of the status and nature of the 1988
and 1989 JECFA reports establishing threshold
levels in terms of ADIs and MRLs for two of the
synthetically produced substances (zeranol and
trenbolone).

Apparently, the Panel believes the JECFA studiesto
be purely factual and scientific inquiriesinto the risk
arising from the use of the these two substances as

3 See Hilf/[Eggers, supra note 3.

3 For very sensible suggestions to remedy the democratic deficit in the
ever more important structures of international governance see D. Held,
Democracy and the Global Order. From the Modern State to Cosmopoli-
tan Governance (Stanford: Stanford University Press, 1995).

% See esp. Hilf/Eggers, supra note 3, who openly wonder whether the
likely lack of popular acceptance of the Panel ruling in the Member
States of the European Union will not ultimately turn the ruling into an
own goal for the WTO which, as a non-State actor in international eco-
nomic relations, is oviously dependent upon its Members’ willingness to
abide by its rules (and hence ultimately the acceptability of its Panel
rulings) if it wishes to survive as a rule based system. Indeed, the Euro-
pean Parliament's very strongly-worded resolution could be a very ac-
curate indication as to the degree of popular resistance the WTO might
encounter should the Panel ruling be allowed to stand, see European
Parliament, Sessional Protocol of 26 June 1997 (describing Panel ruling
as ‘unacceptable’).
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growth promoters in anima earing® Contrary to
what the Panel would have us believe, though, the
JECFA reports are no such purely factual and scien-
tificinquiries.

For a start, as the JECFA reports readily admit, an
ADI is merely an estimate as to the "amount of a
veterinary drug, expressed on a body weight basis,
that can be ingested daily over a lifetime without
appreciable health risk” by a "standard man = 60
kg".* Moreover, this estimate cannot be arrived at
by way of ‘pure’ (mechanistic) science by simply
observing the effect o the hormones directly, as
human beings are not normally available as guinea
pigs.® Consequently, for determining the cancero-
genicity of toxic substances for humans, scientists
are left with extrapolating from animal testing, and
extrapolating from the results of animal testing on
the basis of so-called safety factors is, contrary to
what the Panel implies, not a scientific determina-
tion.” Whether the results obtained from administer-
ing zeranol to ovariectomized female cynomolgus
monkeys can be used for setting an ADI for humans
on the basis of a ‘safety’ factor of 1, 10, 100, 1,000,
10,000, 100,000 or 1,000,000 is not a scientific deter-
mination on the basis of empirical research but a
question of policy.*

Similarly, where animals are tested not on the basis
of low doses over an extended period of time but
rather using high doses over a limited amount of
time (as is frequently done because laboratories

38 See especially WTO, supra note 2, sub VIII D 5 (b) (i):

"None of the parties suggest that there are ‘risk assessment techniques
developed by the relevant international organizations’ in the sense of
Article 5.1 which have to be taken into account in a risk assessment for
the hormones at issue. We note, however, that, even though no formal
decision has as yet been taken by Codex with respect to risk assess-
ment techniques, Codex, and more particularly JECFA, has a long-
standing practice with respect to the assessment of risks related to vet-
erinary drug residues (including hormone residues). The techniques
thus developed have been outlined above. ..." (emphasis added)

The reference to the outline can only be a reference to the passage in
the Panel ruling discussing the nature of the Codex ‘recommendations’
as international standards within the meaning of Art. 3.1 of the SPS
Agreement and describing JECFA's methodology in establishing ADIs
and MRLs, see ibid. sub VIII D 3 (a) and supra sub Il in the text.

% Ibid.

Which of course does not mean that the boundlessness of western
scientific thinking has not at times tempted lunatics to attempt even that,
and not just in fascist regimes, see Wagner, supra note 1 at note 24
(citing Th. O. McGarity, "Substantive and Procedural Discretion in Admin-
istrative Resolution of Science Policy Questions: Regulating Carcino-
gens in EPA and OSHA” (1979) 67 Georgia L. J. 729 at 743, note 67
who reported proposition by U.S. EPA officials to administer substantial
doses of cancer-causing fungicides to Mexican citizens and volunteer-
ing inmates in U.S. state penitentiary institutions).

Wagner, supra note 1 at 1626, see esp. note 41:

"In extrapolating from animals to humans, several methods are used to
adjust for differences in size and metabolic rates. Although some con-
version methods are used more frequently than others, 'a scientifc basis
for choosing one over the other is not established™(citing Committee on
the Institutional Means for Assessment of Risks to Public Health, Risk
Assessment in the Federal Government: Managing the Process (Na-
tional Research Council, 1983) at 24-27.

42 Wagner, supra note 1 at 1626.
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rarely have the zootechnical facilities to house cer-
tain species over extended periods of time®), ec
trapolatory models have to be chosen to draw infer-
ences from short-term high doses exposure to
longer-term low doses exposure. The choice of one
model over another, again contrary to what the
Panel ruling implies, is not a scientific determination
but a question of policy.* Generally speaking, the
selection of a particular risk assessment technique,
including individual factors, is not a purely factual
exercise in ‘science’ but dependent upon certain
policy decisions.®

In this context, the Panel’ s view as to the ‘scientific’
nature of the JECFA reports (as opposed to the
policy-guided EC Parliamentary papers) turned out
to be a decisive juncture in the whole proceedings.*®
For in conferring the sanctity of ‘pure’ science on
the JECFA studies, the Panel effectively cut off the
EC's defence which relied on very plausible alterna-
tive models for computing the risks arising from the
use of growth hormones”” and it was only by &-
cribing a purely scientific status to the JECFA re-
ports (and failing to see its numerous policy ele-
ments™) that the Panel could reach its finding that
the EC had failed to demonstrate the presence of an
identifiable risk.* Only in this way could the Panel

43 |bid. at note 38. The Panel ruling is silent as to the time-span covered
and doses administered in the JECFA studies.

4 Ibid.

45 Wagner, supra note 1, at 1622, note 29. Wagner identifies a host of
factors in risk assessment that cannot properly be characterized as be-
ing exclusively scientific in nature, among them such important consid-
erations as the precise features of the average consumer for whom
threshold levels are to be set, the selection of an ‘appropriate’ animal
species for carrying out animal testing, or the choice of an appropriate -
linear or non-linear - extrapolatory model, leading either to the deter-
mination of threshold levels or possibly to a scientific determination of
‘unsafe,’ see ibid. at 1625, note 36 and at 1703, note 347.

To the Panel's defence, it should be noted, however, that the EC may
have unwittingly contributed to this constellation by taking the Panel's
(and the complaining parties’) views as to the non-policy nature of risk
assessment at face value and agreeing with it.

In particular, in light of the policy elements in risk assessment, especially
in choosing a particular methodology, the Panel’s dismissal of the testi-
mony by Dr. Liehr as irrelevant - because confined to the study of high
dose effects of oestrogens - cannot be regarded as disposing solely of
a question of fact. The same would appear to hold true with respect to
the Panel's refusal to discuss evidence adduced by the EC which was
based on different extrapolatory models and which threw into doubt the
JECFA reports’ assertion that threshold levels could be established on
the basis of the substances’ hormonal activity, see WTO, supra note 2,
sub IV 2 (e) (i).

One policy element in JECFA’s methodology that appears particularly
open to challenge is the calculation of an Acceptable Daily Intake on the
basis of the metabolic processes in an average adult male consumer
weighing some 60 kg. Why not on the basis of an infant's metabolism?
Or a pregnant female consumer’'s metabolic processes? Why on the
basis of a male consumer having almost ideal body weight of 60 kg (and
presumably showing no signs of obesity)?

And this despite the fact that resolving the various uncertainties involved
in assessing the risks arising from a particular substance through policy
determinations can lead to immense divergences in the computation of
quantitative risk, see Wagner, supra note 1 at 1651, note 133:

"This great range of uncertainty can be attributed in large part to the
compounding effect of numerous trans-scientific sub-questions embed-
ded within a single risk assessment. For example, in a model attempting
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completely ignore the possibility that even on the
basis of allegedly purely ‘scientific’ risk assess-
ments scientists can indeed very credibly differ in
their judgments as to the necessity of regulating a
substance or not.*

None of thisisto suggest that scientists should not
be involved in resolving some of the policy aspects
of risk assessment and in particular selecting a par-
ticular risk assessment technique. Indeed, frequently
the policy nature of some of the determinations
necessary in risk assessment will only be detectable
by scientists themselves® But it is one thing to
acknowledge the importance of science in risk &-
sessment, it is another to decree risk assessment to
be apurely factual exercisein science.

Finaly, the wording of the definition of ‘risk &-
sessment’ in paragraph 4 of Annex A to the SPS
Agreement by no means mandated the Fanel’s de-
termination of ‘risk assessment’ as a purely factual
scientific inquiry >

4.4 The Precautionary Principle and the SPS
Agreement

While the Panel’s deficient view of risk assessment,
which, as shown in the preceding paragraph, a-
lowed it simply to define away the risks alleged by
the EC, aready has the potential for wreaking havoc
on the environmental or consumer protection legis-
lation of many WTO Members, it is undoubtedly the
Panel’ s treatment of the precautionary principle that
most concretely raises the spectre of future WTO
panels striking down a large number of regulatory

to estimate the risk of perchloroethylene, experts used only two alterna-
tive values for each of the three trans-scientific sub-questions, but the
final ‘risk estimates varied by a factor of 35.000 - ranging from a low
estimate derived from a nonlinear, weight-based extrapolation from a
rat study, to a high estimate derived from a linear, surface-area-based
extrapolation form a mouse study" (citing A. L. Nichols & Rich. J. Zeck-
hauser, "The Perils of Prudence: How Conservative Risk Assessments
Distort Regulation” (11/12 of 1986) Regulation 13 at 18).

Ibid. at 1639f. (there also with most illuminating examples of differences
in opinion among scientists with respect to one and the same epidemi-
ological study, a difference solely attributable to the divergent but each
time unexpressed resolution of policy elements in seemingly ‘scientific’
risk assessment); see also ibid. at 1623, note 33 (noting the huge diver-
gence in the final estimate of risk for saccharin - one death per billion
exposed versus 1200 cancer cases per one million persons exposed -
due to different policy determinations in the course of the concrete risk
assessment process).

Wagner, supra note 1 at 1618, see also ibid. at 1623 (noting that
although the choice of a particular extrapolatory model for predicting at
low doses on the basis of high doses exposure is a determination of
policy, the possible types of curves for the models chosen originate in
scientific theory).

The defintion speaks of "the evaluation of the potential for adverse
effects on human or animal health arising from the presence of ... con-
taminants ... food, beverages or feedstuffs” (emphasis added). Indeed,
use of the word ‘evaluation’ would lend further support to a view of ‘risk
assessment’ that readily acknowledges the presence of non-factual,
normative policy factors that come into play when assessing the risks
associated with a substance.
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measures designed to address risks and correspond-
ing consumer concerns.

For once the Panel had dismissed the EC’ s evidence
showing the presence of a risk associated with the
use of the substancesin issue for growth promotion
purposes, the EC tried to save its measure by point-
ing out the intrinsic risks inherent in scientific
knowledge and methods. It is precisely these risks
that, according to the EC’s submission, the precau-
tionary principle was designed to address.

The Panel rejected this argument by holding the
precautionary principle, as an element of customary
international law, inapplicable to the dispute before
it. Rather, the Panel held, the SPS Agreement had
incorporated the principle in its Art. 5.7 which, how-
ever, authorized WTO Members only to adopt tem+
porary measures (and was, consequently, not relied
on by the EC). Over and above Art. 5.7, the Panel
held the precautionary principle inapplicable and
hence without bearing on the dispute beforeit.

There is nothing in the language of Art. 5.7 of the
SPS Agreement that suggests such an excessively
narrow reading of the precautionary principle under
customary international law. In construing Art. 5.7
of the Agreement as an exhaustive and exclusive
treatment of the precautionary principle, asit relates
to SPS measures, the Panel subjects the sovereign
right of WTO Members to address unidentifiable,
but - in the magnitude of their theoretically possible
damage - potentially catastrophic risks to very se-
vere disciplinesthat, as the EC correctly observed in
its submission, will make it virtually impossible to
justify a measure by recourse to the principle. This
squares ill with the WTQO's preambular commitment
to sustainability.

The Panel’s successful elimination® of the precau-
tionary principle as a justification for environmental
or consumer protection measures bodes extremely ill
for the EC's recent enactment of the novel foods-
regulation® with its labelling requirements for bio-
tech foodstuffs® For the regulation of bio-
technology islargely premised upon notions of pro-
active precaution against theoretical hazards asso-
ciated with producing, using, and releasing trans-

%3 In this respect the interpretation of the ruling by Hilf/Eggers, supra note
3, who lay great emphasis on the Panel's explicit recognition of the
precautionary principle in Art. 5.7, appears rather benevolent.

5 See European Parliament and Council Regulation 258/97/EC of 27
January 1997 on novel foods and novel food ingredients, [1997] O.J. L
43, p. 1ff.

% Proposed regulatory measures to address risks associated with bio-
technology under the proposed amendments to the Canadian Environ-
mental Protection Act would appear to be equally at risk against hostile
challenges before the WTO. This throws into some doubt the judgment
of those responsible for bringing the challenge against the EC ban on
the use of growth hormones.
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genic plants and foodstuffs.®® Here, because thus far
empirical scientific evidence of concrete damage to
human or animal health has proven extremely diffi-
cult to compile, the concrete risks remain largely
unidentifiable - and on the Panel’s view of the pre-
cautionary principle in relation to the SPS Agree-
ment subject to regulation only on atemporary basis
within the narrow confines set by Art. 5.7 of the
Agreement.”” This runs counter to one of the princi-
pal purposes of the Uruguay Round Agreements,
and in particular the SPS Agreement, namely to re-
affirm WTO Members sovereign right to determine
Whatssthey deem is an appropriate level of protec-
tion.

4.5 Equality in Wrongfulness

While the panel’ s discussion of risk assessment and
the role it attributes to the precautionary principle
have much to confirm environmentalists worst fears
with respect to the world trading order and its com-

% Readers familiar with the categories of German constitutional law will
have observed that the Panel thus severely restricted a WTO Member’s
possibility to address what the Federal Constitutional Court had de-
scribed as the Restrisiko (remaining risk) attributable to the inherent
limitations of human knowledge and epistomological capacity in its Kal-
kar djudgment, see [1978] 49 Entscheidungen des Bundesverfas-
sungsgerichts 89 at 143 (holding German Nuclear Energy Protection
and Enhancement Act of 1959 in so far as it permits licensing of fast-
breeding reactor involving plutonium compatible with constitutional
guarantee of life, liberty and security of the person in Art. 2 (2) of the
Basic Law, in particular with obligation of the State, derived from Art. 2
(2), to afford positive protection against State-licensed hazards threat-
ening full effectuation of the rights concerned). Note, however, the dif-
ferent constellation: the German case concerned the submission that the
constitutional guarantee of life, liberty and security of the person (in-
cluding its physical aspects) required the State to prohibit certain activi-
ties - such as the operation of nuclear power stations - which entailed
the theoretical possibility of ‘damage’ of unknown magnitude to these
rights due to the lack of empirical data that are otherwise readily avail-
able for the evaluation of other activities using the tools of mechanistic
science. To the extent that the constitutional guarantee of life, liberty,
and security of the person, while not mandating a total ban on certain
activities that entail the theoretical possibility of damage of unknown
magnitude, nevertheless creates a constitutional duty to afford positive
protection against these hazards in the form of statutorily regulating the
activities or substances concerned - this was notably the position of the
Hesse Administrative Court of Appeal with respect to biotechnology, see
Hessischer Verwaltungsgerichtshof, ruling of 6 November 1989, re-
ported in (1990) Juristische Zeitung 88 -, the Panel ruling precluding
recourse, as it does, to the precautionary principle as justification for
statutory regulation of certain activities and substances raises very seri-
ous issues of constitutional compatibility for the Federal Republic’s leg-
islation ratifying the Uruguay Round Agreements.

Another candidate for legal challenges before WTO panels on the
Panel’s reading of the pre-cautionary principle would be statutes cur-
rently under discussion and deliberation in a number of countries that
would ban the use of nuclear energy - and by implication also the im-
portation of reactors and other equipment. Although such a statutory
ban on the use of nuclear energy might not necessarily fall within the
scope of the SPS Agreement (the Agreement on Technical Barriers to
Trade might be a more appropriate sedes materiae), such an outcome
cannot be excluded a priori, either, were another panel to adopt this
Panel's construction of the pre-cautionary principle.

J. Atik, "Science and International Regulatory Convergence” (1997) Nw.
J. of IntT L. & Bus. 736. In this respect as well, the Panel's determination
that the SPS Agreement intended to promote recourse to available in-
ternational standards, would, it is submitted, appear to be a rather nar-
row and one-sided reading of the Agreement’s various objects and
purposes.
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patibility with sustainability, the Panel’ s treatment of
Art. 5.5 of the SPS Agreement can only add to these
fears and raise serious doubts as to the sincerity of
the commitment to sustainability made in the pream
ble to the Agreement establishing the World Trade
Organisation. In fact, it is at this point that the Panel
ruling is no longer just questionable in the light of
any commitment to sustainability, but downright
exasperating.
One of the decisive criteria the Panel deduced from
the Appellate Body’'s previous jurisprudence for
determining whether a level of protection amounted
to an ‘arbitrary and unjustifiable distinction’ bears
repeating:
"However, we also agree that in some cases
where a Member enacts, for comparable situa-
tions, sanitary measures which reflect different
levels of protection, the significance of the dif-
ferencein level of protection combined with the
arbitrariness thereof may be sufficient to con-
clude that this difference in levels of protection
‘result[s] in discrimination or a disguised re-
striction on international trade’ in the sense of
Article5.5(..)"*

With all due respect, it takes a fair amount of incre-
dulity and gullibility to suggest, as the Panel does,
that naturally occurring levels of hormonesin meat
- and their residues - are ‘comparable’ to the levels
of specifically administered synthetic hormones in
meat (or, for that matter, that naturally occurring
levels of hormones in beef and other foodstuffs are
‘comparable’ to the artificially raised levels of natu-
rally occurring hormones in cattle during their fat-
tening period).® In this context, the panel failed to
provide a rigorous treatment of its criterion of ‘com-
parability’. It simply followed blindly its incantation
of ‘scientificity’, noted the absence of any ‘scien-
tific' evidence suggesting that, from the point of
view of adverse health effects on humans, the level
of naturally occurring hormones could make a differ-
ence compared to artificially induced levels or the
presence of synthetic growth hormones, and ulti-
mately failed - utterly and completely - to notice the
fundamentally different essence of the situations
contemplated,®* notably in their ethical dimension®

59 See above note 30 (emphasis added).

% Among the different groups of situations the Panel groups together the
only comparison that stands scrutiny would appear to be the one be-
tween the level of naturally occurring hormones artificially administered
for growth promotion purposes and the level of naturally occurring hor-
mones artifically administered for zootechnical and therapeutic pur-
poses.

61 Again, to give the Panel some credit, its grouping of ‘comparable situa-
tions’ is somewhat reminiscent of previous panels’ treatment of the crite-
rion of ‘like’ products in which very similar attempts were made to ab-
stract from the ‘real’ world so as to conclude that products originating in
dramatically different production processes and methods bore ‘likeness’
for the purposes of Art. 111:4 of the GATT and its requirement of according
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Thus the Panel reached its patently absurd result
that the EC could not leave the naturally occurring
residues of hormones in beef and other meat prod-
ucts unregulated if it wished to apply a measure
leading to no residues in meat of synthetic hor-
mones or of artificialy raised levels of naturally
occurring hormones as part of a‘zerorisk’ policy.

At first glance, the Panel’s further comparison be-
tween, on the one hand, the EC’ s ban on the use of
naturally occurring or synthetic growth hormonesin
cattle rearing and, on the other, the lack of acompa-
rable ban on the use of carbadox in pig rearing go-
pears more plausible. It should be noted, though,
that what the complaint alleged amounted, in sub-
stance, to no less than a demand to be treated
‘equally in wrongfulness.’® For the complaint read-
ily acknowledged, indeed pointed out, that carbadox
was carcinogenic as well and for this reason prohib-
ited in a number of countries - and the only infer-
ence one can draw, and that, indeed, was drawn by
the complaint, was that it should have been prohib-
ited in the EC as well. If, moreover, the complaining
parties believed the EC afforded its pig farmers an
undue competitive advantage vis-a-vis their own
farmers by continuing to allow use of a known car-
cinogenic, the proper remedy to this grief would
have been to attack the EC’s regulatory omission in
this respect, its failure to act on carbadox.*

Regrettably, the Panel ignored this aspect to the
complainants' submission. As aresult, not only will
the EC continue to be able to allow, as a matter of
WTO/GATT law, use of aknown carcinogenic in pig
farming, but the existing ban on the use of other

‘like” foreign products national treatment; on this point see Howse &
Trebilcock, supra note 33 at 339ff.

The fundamental difference being, of course, that in the case of natu-
rally occurring levels of hormones in animals and their residues in meat
products one is confronted with the - at least until the arrival of (post-
)modern western science - immutable laws of nature that form part of the
human condition and to which humans have, as the EC rightly pointed
out in its submission, adapted both culturally and physically, whereas
administering either additional amounts of naturally occurring growth
hormones to animals or synthetic hormones implies a concrete interfer-
ence with natural growth processes, no matter whether hormone resi-
dues can be detected in meat or not.

The expression is derived from another category of German public law -
Gleichheit im Unrecht -, a concept developed in German administrative
jurisprudence under the Basic Law's equal protection- clause in Art. 3,
see with further references to the German courts’ jurisprudence F.
Ossenbiihl, "Arten der Rechtsquellen” in H.-U. Erichsen (ed.), Allge-
meines Verwaltungsrecht, 10th ed. (Berlin: de Gruyter, 1995), § 6, para.
47, note 102.

An argument might have been made that the lack of regulation in this
respect constitutes an undue subsidization of European pig farming,
although it might have been difficult for the complaining parties to estab-
lish a Subsidy’ for purposes of Art. XVI GATT, as it is questionable
whether failure to adopt appropriate regulation fits any of the legal con-
structions that are deemed to be subsidies under the Uruguay Round
Subsidies Agreement, on the latter see Howse & Trebilcock, supra note
30 at 131ff..but see also J.P. Trachtman, "International Regulatory Com-
petition, Externalisation and Jurisdiction” (1993) 34 Harv. Int'l. L.J. 47,
for the notional possibility of so defining irregulatory omission.
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carcinogenic substances in cattle rearing will have
to be repealed® - and this despite the further infer-
ence that must compellingly be drawn from the
complaining parties submission, namely that car-
cinogenic substances should not be used in animal
rearing period.

Moreover, on the Panel’s reasoning that views the
regulatory measures with respect to different &-
pects of agriculture - cattle rearing on the one hand
and pig farming on the other - as‘ comparable situa-
tions' for the purposes of Art. 5.5 a whole host of
food, additives, and narcotic drugs regulations may
be open to challenge now. For if the ban on growth
hormones in cattle rearing amounts to an ‘arbitrary
and unjustifiable distinction in the levels [a Member]
considers to be appropriate in different situations’
because no such ban had been adopted with respect
to the use of carbadox in pig-farming, why should
the ban on cannabis be any less ‘arbitrary and un-
justifiable’ (and be any less a ‘disguised restriction
on international trade’) when neither nicotine - a
known carcinogenic - nor alcohol have been
banned?

Finally, it should be remembered that a finding of
‘arbitrary or unjustifiable distinction in the levels [a
Member] considers to be appropriate in different
situations’ constitutes only the first element in
reaching a conclusion that a measure has been
adopted in violation of Art. 5.5. Over and above an
‘arbitrary and unjustifiable distinction’ the measure
must lead to ‘discrimination or a disguised restric-
tion on international trade.” Pointing out the varying
degree to which the substances in issue had found
application in the United States and in Europe at the
time the ban was first introduced - in up to 70% of all
cattle in the United States with significantly lower
levelsin Europe -, the Panel concluded:

"By banning the internal sale and import of
meat treated with natural hormones for growth
promotion purposes (which represents a signifi-
cantly higher proportion of the total US meat
supply than of the total European Communities
meat supply) but continuing to allow any level
of residues of these natural hormones present
endogenously in meat, the European Communi-
ties favoured the consumption of domestic meat
and, therefore, de facto discriminates against
USmeat in favour of EC meat.”

In other words, the intentional thrust of the EC
measures in question as well as the substantial intra-
European costs that the measures must have n-
curred in at least one of the EC Member States
(where possibly up to 40% of all cattle were treated
with growth hormones in the early 1980s) were im-

8 This, of course, only provided the Appellate Body affirms the Panel
ruling.
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material to a finding of discrimination. On the con-
trary, the mere ‘fact’ of the extent to which growth
hormones were already being employed in cattle
rearing and beef production in the United States
when the EC measures came into force is sufficient
for a determination of de facto discrimination. What
this does is attributing a binding normative effect to
the purely factual development of (agricultural)
business and production practices in the United
States for European legislators. Moreover, it cre-
ates, one might say, ‘property rights' or ‘legitimate
expectations' on the part of trading partners in the
continued existence of a certain state of regulatory
affairs solely on the basis of present production
practices and existing market developments.

Thisagain, it is submitted with all respect, cannot be
right. Theinevitable consequence of such adoctrine
must be the ossification of environmental, consumer
protection and other regulation of the market that is
necessary in order to be able to pursue important
public purposes. While good reasons of interna-
tional comity suggest that the commercial (or em
ployment!) interests of private third parties in other
countries not be totally ignored (just as private
property or other commercial interestsin the regul at-
ing country), democratically legitimated institutions
must have a measure of leeway when deciding pub-
lic policy issues. Were the commercia interests of
third parties to be allowed to inhibit the necessary
policy-making functions of democratically elected
institutions, the whole system of entrusting, subject
to certain limitations enforceable by judicial review,
either to elected representatives or direct-democratic
procedures the power to balance different public
and private interests would no longer make sense.
As aresult, any producer who relies for his or her
business decisions on the continuing legal force of
democratic decisions of a regulatory nature (and
thus ignores the dynamic moment that must inhere
in democratic procedures in order to respond to new
public challenges and hazards) must do so at his or
her own peril %

The vesting of ‘legitimate expectations' in the con-
tinuation of a particular regulatory state of affairs
appears al the more surprising, as in other contexts
GATT/WTO panels have shown themselves quite
capable of completely abstracting from the factual
distribution of market shares and conditions of pro-

% To the extent, then, that the Panel ruling has the contrary effect and
does create legitimate expectations in the continuation of a certain
regulatory state of affairs on the basis of existing production practices in
the United States, one might argue with D. Schneiderman, "NAFTA’s
Takings Rule: American Constitutionalism Comes to Canada” (1996) 46
Univ. of Toronto L. J 499 that American constitutionalism has extended
its tentacles across the Atlantic to the European Community through a
judicially crafted WTO/GATT takings rule as well (with the sole difference
that the WTO/GATT Agreements, obviously, do not create private inter-
ests but public ones, held by individual WTO Members).

duction - with potentially far more devastating social
consequences® and with the further significant
difference that in the particular case of the EC's
banana import regulation® some of the actors con-
cerned have, unlike U.S. and Canadian farmers, ab-
solutely no control and choice over the factual cir-
cumstances of production which are dictated by
geography and climate.

On this point, the Panel’s findings bespeak a con-
siderable deregulatory bias that, against the back-
drop of public choice analysis of political processes,
suspects pernicious protectionism and undue ‘rent-
seeking’ on the part of producers behind just about
any type of regulation,” regardless of whether other
legitimate concerns found quite forceful expression
during the legislative process. Quite apart from any
fundamental objection to the public choice reading
of political processes and its deregulatory thrust” -
athrust that some have attempted to translate into a
deregulatory programme not only for the WTO, but
for the EC under Art. 3 (c) of the EC-Treaty aswell”*

b7 See St. Bates, "Banana Growers Facing Ruin”, The Guardian [Interna-
tional Edition] of 9 September 1997, p. 3. The devastating social conse-
quences the GATT/WTP panel ruling concerning the EC's banana im
port marketing scheme will have for small Carribean island states that
cannot compete with industrial style plantations in Latin America under
U.S. control due to climatic and geographic circumstances that are
largely beyond their control is regularly overlooked in the virulent at-
tacks on the EC's banana import regulation and its castigation as ‘pro-
tectionist’ in the political debate in Germany.

8 Council Regulation 404/93 of 13 February 1993 on the Common
organization of the Market in Bananas, [1993] O.J. L 47, p. 1ff.

% For a particularly forceful statement of the public choice case against
regulation as essentially protectionist in nature see E.-U. Petersmann,
"Constitutionalism and International Organizations” (1997) 17 Nw. J. of
Int'l. L. & Business 398 at 408-413, esp. at 408; for an even more radical
statement of this view (that denounces even the WTO/GATT with its vari-
ous exceptions to pure ‘free’ trade as protectionist) see R. W. McGee,
"The Moral Case for Free Trade” (1995) 29 J. of World Trade 69, esp.
at72:

"Governments that expand beyond this minimalist, nightwatchman State
model become plunderers, who loot the general public and distribute
the proceeds to some special interest group or subset of the general
population.”

For an effective critique see H. Ward, "Common But Differentiated De-
bates: Environment, Labour and the World Trade Organization” (1996)
45 Int'l & Comp. L. Quart. 592 at 616, note 113.

If, as the public choice analysis of political processes claims, particular,
but highly concentrated interests are easier to organize than more dif-
fuse and wide-spread interests affecting a large number of individuals
and, consequently, enjoy a disproportionate influence over public deci-
sion making, then what grounds do we have to believe that this inordi-
nate redistributive and ‘rentseeking’ influence should make itself felt in
the same democratic political processes only through regulation, but not
through deregulation? The impeccable logic behind this reasoning is
most lucidly explored by P. Kahn, "The Politics of Unregulation and Lim-
its to Government” (1990) 75 Cornell L. Rev. 280. Indeed, could one not
argue in the present dispute that it is not so much special interest beef
producers who have made their influence on the EC’s legislative proce-
dures felt through regulating beef growth hormones but rather produc-
ers of porc who make their undue influence on public decision making
within the EC felt through the lack of appropriate regulation? - This ob-
jection is, of course, in addition to even more fundamental concerns
whether anything is to be gained by depicting democratic institutions
rather cynically as nothing more than ‘political markets’ that are open to
capture by superior ‘market’ forces.

™ Th. Schilling, "A New Dimension of Subsidiarity: Subsidiarity as a Rule
and a Principle” (1994) 14 Ybk. Eur. L. 203 at 231:

~
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-, & public choice reading of this dispute would gp-
pear to be inappropriate in light of the fact that in at
least one of the EC Member States at the time - in
casu the U.K. - (within the Community of the Ten!)
no less than 40% of cattle were likely being treated
with some of the substances in issue. In any case,
should the Appellate Body affirm the Panel’s ruling,
European consumers and members of the public will
have ample opportunity to prove such public
choice-inspired analyses wrong by galvanizing
Europe’s public interest in hormone-free beef much
more powerfully and in a direction other than many a
WTO bureaucrat might have expected.”

5 After Beef Hormones: What Next?

Apparently, the Panel must have had some misgiv-
ings about the wider implications of its ruling itself.
For it undertook an attempt - somewhat lamely,
though - at attenuating the force of its inevitably
controversial findingsin its‘ concluding remarks:”’

"In order to avoid any misunderstanding as to
the scope and implications of the findings
above, we would like to stress that it was not
our task to examine generally the desirability
or necessity of the EC Council Directivesin dis-
pute. The ability of any Member to take sanitary
measures which do not affect international
trade was not at issue in the present case. ...
Likewise, the ability of any Member to enact
measures which are intended to protect not
consumer health but other consumer concerns
was not addressed. In thisregard, we are aware
that in some countries where the use of growth
promoting hormones is permitted in beef pro-
duction, voluntary labelling schemes operate
whereby beef from animals which have not re-
ceived such treatment may be so labelled." ™

First of all, one sort of wonders what kind of meas-
ure the Panel had in mind that, in the light of its own
findings with respect to a de facto discrimination,
could not affect international trade. Secondly, that
the suggestion of attaching ‘warning' labels to beef
originating from more or less conventional agricul-
tural practices rather than to beef produced on the
basis of practices involving additional risks borders
on the grotesque is almost self-explanatory from an
environmental policy point of view.

It is equally self-explanatory that the Panel’s find-
ings made a mockery of what some have daimed to
be the essence of the SPS Agreement, i.e. the sover-

"The Treaty on European Union has ‘characterized’ the establishment
of the internal market, in Article 3 (c) EC-Treaty, as a deregulatory exer-
cise.”

2 See supra note 57.
8 WTO, supra note 2, sub VIII F (emphasis added).
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eign right of WTO Members to determine a level of
protection that they deem appropriate.” In effect,
the Panel ruling deprives citizens of what one might
term their ‘right to doubt,” their right to err on the
side of caution and be sceptical when contemplating
technologies or agricultural practices involving
empirically unsoluble uncertainty.”” Furthermore,
given the Panel’s construction of ‘risk’ and ‘risk
assessment’ in Art. 5 of the Agreement on the one
hand and its extremely narrow reading of the precau-
tionary principle on the other, it is to be feared that
henceforth a WTO Member can only adopt SPS
measures more stringent than relevant international
standards or recommendationsif it can "outsdence"
either the relevant international scientific body or
the science of another complaining Member.” This
essentially spells disaster for those WTO Members
that for reasons of precaution, for example, wish to
depart from relevant international standards but
possess neither the ‘scientific’ expertise nor the
material means to demonstrate the well-foundedness
of their concerns.”

In addition, the Panel ruling dramatically thrusts to
the fore the problem of ‘science’ and ‘scientific’ risk
assessment in international trade disciplines operat-
ing on supra-national or national environmental
policy. Here, the Panel’ s determination of what con-
stitutes a ‘scientific’ risk assessment has all the
potential to replicate the experience made at the
national level. Consequently, it might be useful to
discuss some of the remedies suggested for the
"science charade" at the national level in the context
of the ever more frequent recourse to science in
international environmental or trade law documents.
Concretely, it isto be wondered whether, in line with
Wagner’'s suggestions in the American context,”®
jurisdiction should not be vested in the International

™ See Atik, supra note 58.

S Quite apart from any consideration of a mature citizen's right to doubt,
the Panel ruling raises another very serious ethical issue: On the
Panel's construction of the relevant international economic law docu-
ments, the United States interest in the American farmers’ foregone prof-
its of roughly $100 million due to the introduction of the EC ban on
growth hormones outweighs not only Europeans’ right to doubt, but also
the unspeakable pain inflicted on ovariectomized female cynomolgus
monkeys and castrated rhesus macaque monkeys in order to demon-
strate the alleged inocuousness of the substances at issue!

What this can entail in terms of delay was vividly demonstrated by
Canadian efforts to persuade the U.S. authorities to do something about
sulphurdioxide emissions as one of the principal causes of acid rain,
efforts that bore fruit only once the Canadians had managed to
‘outscience’ (at their own costs!) the Americans, see B. Bruce Doern &
Th. Conway, The Greening of Canada. Federal Institutions and Deci-
sions (Toronto: Univ. of Toronto Press, 1994), 126.

That in this sense the SPS Agreement has the potential for instrumental-
izing science, has been pointed out notably by Atik, supra note 58, who
also at 755, note 67 correctly points out that a Member that has been
unable to obtain the repeal of a particular measure by one of its eco-
nomically and politically powerful trading partners might be tempted to
target a weaker Member that has identical or similar measures on the
books!

8 Wagner, supra note 1.

~
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Court of Justice, or another judicial body, to super-
vise an international organization’s, or its scientific
advisory bodies', delineation of the science-policy

divide, prior to basing any further international trade
or environmental policy act on ‘science.’ ™ :

™ This, of course, in addition to a thorough democratic reform of many of
the institutions of international governance, perhaps along the lines
suggested by Held, supra note 36.

European Commission: 15% Reduction of Greenhouse Gas Emissions in
Europe Is Possible

by Ralf Jiilich

1 EU Institutions Explain Their Position for
Climate Negotiations in Kyoto

In October 1997 the EU Council and the EU Commi s-
sion published their concept for the climate negotia-
tions in Kyoto. In early December delegates from

more than 150 parties to the Framework Convention
on Climate Change (FCCC) meet in Kyoto (Japan) to
negotiate a Protocol with concrete reduction targets
for greenhouse gas emissions (GHG). The EU Coun-
cil of Ministers has proposed a 15% reduction target
for al industrialised parties. The EU position covers
an average reduction for a basket of the three green-
house gases carbon dioxide (CO,), methane (CH,),
and nitrous oxide (N,O) for the year 2010 compared
to emission figures in 1990. In June the environment
ministers of the Member States also agreed on an
interim reduction objective of at least 7.5% for 2005.

The 15% target has not been set for each Member
State but shall be achieved within the Community as
awhole. This position, which is known as the "EU
bubble", acknowledges the different potential of the
EU Member States to tackle the problem of green-
house gas emissions. The EU bubble has so far been
based on current commitments of Member States
that range from emission reduction targets by 30%
(Luxembourg) or 25% (Austria, Denmark, Germany)
to an increase by 30% (Greece) or even 40% (Portu-
gal) until 2010 (base year 1990). Altogether, the na-
tional targets so far add up to a 10% reduction -
which leaves another 5% that needs to be all ocated.

A finalised equitable burden-sharing among Member
States has not yet been set. According to the con-
clusions of the last meeting of the EU Council of
Environment Ministers in October, a burden-sharing
agreement will be made on the basis of the Kyoto
results.

The EU bubble has been criticised by other states,
mainly for two reasons. They blame the EU for s&-
ting atarget that sounds good but

a) lacks binding national commitments to ensure
that, in the case of non-achievement of the tar-

get no Member State of the Community will be
responsible for the failure, and

b) does not explain how the Community will act
in order to achieve its target particularly with
regard to the remaining 5%.

These objections led the EU Council to agree on a
distinct text proposal for the climate negotiations'.
The EU Commission, meanwhile, published its Com
munication? to show that it is both technically feasi-
ble and that within a sound policy framework it is
economically manageable to achieve the 15% reduc-
tion target.

2 EU Council Suggests Double Liability

With regard to the liability question the EU Council
proposed the inclusion of a new paragraph in the
negotiating text of the Kyoto conference. The para-
graph reads as follows:

"if Parties acting jointly do so in the framework
of and together with a regional economic inte-
gration organisation (REIO) which is itself a
Party to the Protocol, each Member Sate of that
REIO individually and together with the REIO
acting in accordance with Article [x] shall, in
the event of failure to achieve the total com+
bined level of emission reductions, be respons-
ble for its level of emissions as notified in accor-
dance with this Article."

For the EU this would mean that the Community is
responsible for its notified joint target whilst each
single Member State is additionally directly liable for
its single burden which will also be notified. Nor-
mally, it is either the Member States or the EU which
arelis responsible for the achievement of their com-
mitments under international law.

The Montreal Protocol, for example, has been ratified
by al EU Member States and the Community itself.
With regard to this international treaty, it is primarily

1 Outcome of proceedings of the Environment Council, European Union,
the Council, Interinstitutional File 11468/97 of 17 October 1997.

2 Climate Change - The EU Approach for Kyoto, Communication from the
Commission, COM (97) 481 final of 1 October 1997.
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the single Member State that is responsible for meet-
ing the commitments of the Protocol. The EC as a
legal entity has taken over certain obligations from
its Member Statesin order to control production and
consumption within the Community of certain
ozone-depleting substances. However, it remains the
primary duty of a Member State to meet the produc-
tion and consumption level related commitments of
the Protocol.

The agreed text for the climate negotiations would in
contrast establish a direct double liability system of
a REIO and its Member States. Therefore it would
create an unique and exemplary model of interna-
tional environmental law.

3 High Technical Potential for Emissions Re-
duction

In its Communication of 1.10.97 the Commission
obviously intends to respond to the other criticism.
According to the Communication, it will be neces-
sary to achieve a reduction of CO, emissions above
10% in order to meet a 15% overall target, because of
the high relative weight of this greenhouse gas. The
Commission assumes an 8% increase in tota CO,
emissions to 3,460 million tonnes by 2010 compared
to 1990, when they were 3,200 million tonnes, pro-
vided no additional new measures are taken. How-
ever, technical reduction possibilities for reducing
CO, emissions would amount to 800 million tonnes.
The figures thus imply a technical reduction poten-
tial of up to 17% in relation to the base year 1990.
Consequently, the technical potential of reduction
measures needs to be exploited almost completely to
achieve the 15% goal.

3.1 New Ambitious Measures Required

A bunch of proposals for ajoint strategy of the EU
has already been tabled by the Commission. They
include (among others)

- a proposal for a Council Directive to restructure
the Community framework for the taxation of en-
ergy products

- aproposal for Rational Planning Techniquesin the
supply and demand cycle

- proposals for the revitalisation and liberalisation
of the railway sector in order to encourage the
shift from road to rail

The EU Commission admits that those proposals are
not sufficient to meet the EU targets proposed for
Kyoto. It proposes additional measures that should
be discussed after the Kyoto conference. The pro-
posalsaim at

- increasing the share of renewable energiesin the
EU’s energy consumption by 2010 along the lines
spelled out in the Commission’'s Green Paper.
Doubling the share of renewables from the present
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6% of overall EU energy consumption to 12% in
2010 has been regarded as arealistic target,

- increasing the share of cogeneration (production
of electricity and heat) in electricity production
from the present 9% to 18% in 2010,

- aseries of actions regarding standardisation, har-
monisation and liability to promote intermodal
freight transport,

- arevision of the Trans-Europe Network guidelines
to integrate strategic environmental considera-
tions,

- gignificantly improving the overal thermal effi-
ciency of power plants.

Fiscal measures and fuel economy labelling to influ-
ence the vehicle market are also part of the Commis-
sion’s strategy. Moreover, the Commission is now
negotiating mandatory standards on a extensive
product range with the relevant industrial sectorsin
order to improve energy efficiency.

Unfortunately, the Communication of 1.10.97 gives
no clear answer as to whether the existing technical
potential can be exhausted with these strategies and
measures in order to achieve the 15% target. For
example, in the transport sector which is one of the
most relevant concerning CO, emissions, 100 million
tonnes emissions reduction shall exclusively be
achieved by means of technical improvements of
cars. The Council aready has an emissions target
which corresponds to an improvement in the aver-
age fuel economy of new cars in the market in the
order of 30 % by 2005, over today’s average. Com-
paring this target with the fact that the average fuel
consumption of the German car fleet decreased by
just 4 % between 1991 and 1995 this target may be
unrealistic. Lower fuel consumption that was techni-
cally achieved in recent years has mostly been com
pensated through the production of more powerful
and heavier cars. Moreover, it is doubtful whether
the technical potential will have any effect, if the
number of cars continues to steadily increase.

Finally, the success of emission reduction strategies
depends largely on whether single measures can be
enforced. The EU Commission qualifies this by say-
ing that it depends on what levels of economic,

social or political cost are deemed acceptable. It

states that through implementation with the right mix
of cost-effective policies, the technically feasible
reduction potential of 800 million tonnes can become
both economically manageable and political accept-
able.

3.2 Economic Impacts of Climate Protection Meas-
ures Remain Unclear

In particular the economic impacts of climate protec-
tion measures can hardly be predicted. For a 15%
reduction in CO, emissions the EU Commission
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estimates direct compliance costs related to energy
supply/demand mitigation actions from around 15
billion ECU to about 35 hillion ECU annually. The
assessment of the macro-economic impact shows
even wider ranges. Estimates in available studies
range from a positive impact on GDP of about 1% to
anegative impact of up to 1.5%.

On the other hand the benefits of climate strategies
are difficult to quantify in monetary terms. The
Commission estimates the global primary and sec-
ondary? benefits of a 15% reduction between 15 and
(1) 137 billion ECU per year depending on the a-

3 Secondary benefits mean avoided damage costs due to the reduction in
other pollutants.

sumptions made on discount rates, climate sensitiv-
ity, the reference point for the emissions and the
weight attached to damage in developing countries.
In this context the Commission stresses the neces-
sity of joint action of industrialised countries as a
condition for a proper balance of costs for all coun-
tries concerned, because unilateral action would
imply that the EU would carry the full costs of the
policy aone.

One can only hope that even afailure of Kyoto will
not hinder the EU from taking the lead concerning
unilateral implementation of the ambitious climate
protection strategies that have been outlined in the
Communication. :

Revision of the EMAS Regulation

by Betty Gebers

1 Introduction

The European Commission has presented a proposal

for the revision of the European EMAS Regulation’.
The document serves as a basis for further discus-
sion in the so-called Art. 19 Committee that consists
of representatives of the Member States and is

chaired by a representative of the Commission. The
document has not yet been officially published.

The current discussions on arevision of the Regula-
tion have their basisin Art. 20, which provides for a
review of the scheme after a period of no more than
five years after the Regulation’s entry into force.
The Commission receives through this provision the
mandate O propose necessary amendments to the
Council.

In this article the main proposals for revision will be
described and evaluated with regard to the level of
environmental protection achieved.? The evaluation
is based on the following considerations:

The revised EMAS Regulation should not fall be-
hind the Regulation currently in force esp. with re-
gard to

the level of environmental protection;

t Council Regulation (EEC) No. 1836/93 of 29 June 1993 allowing
voluntary participation by companies in the industrial sector in a commu-
nity eco management and audit scheme, OJ No. L 168, 10.7.1993.

2 See also, with specific proposals for wording: Gebers/Peter, Revision of
the EMAS Regulation, Suggestions for amendment of the draft presented
by the European Commission on 10.10.1997, on behalf of the Deutscher
Naturschutzring, Bonn, Darmstadt 1997; and Gebers/Peter, Revision der
EMAS-Verordnung: Stellungnahmen und Anderungsvorschlage zum
Entwurf der Europdischen Kommission vom 10.10.1997, Darmstadt
1997.

information and participation of the public.

Furthermore the opportunity of revision should be
used to improve some parts of the Regulation. This
especially appliesto the annexes.

2 Objectives

It has to be regarded as positive that the draft con-
tinues to contain as an objective the improvement of
the environmental performance of the participantsin
the scheme and the provision of environmenta in-
formation to the public. In this respect the proposal
distinguishes itself positively from private-sector
ISO standard series on environmental management
which aims to support the implementation of the
internal goals of the participating organisations.

3 Enlargement of the Scope

In Art. 3 para. 1 of the draft the Commission pro-
poses to open up the scope of the Regulation. In the
future the EMAS scheme shall be open to all organi-
sations which have significant environmental ef-
fects. In thisthe Commission takes up requests from
municipalities and non industrial businesses to par-
ticipate aswell.

The revision will thus potentially lead to an m
provement of the environmental performance of all
economic sectors and activities that are significant
to the quality of the environment. The opening up of
the scope to all kinds of organisationsistherefore to
be regarded as positive.

4 Withdrawal from Site Specific Approach

The proposal for revision of the EMAS Regulation
shifts the reference system of the EMAS scheme

15
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from the site to the organisation. According to the
current Regulation the sites are registered for their
successful participation in the scheme. A company
with a number of different sites has to register each
site separately. This seems at first sight to burden
the company with much effort. But the site by site
registration does actually make sense;

According to the proposal these companies would
only publish one uniform environmental statement.
This might then contain accumulated information
from all sites. The environmental statement would
loose its informational value. The neighbours of the
specific site will often not be able to extract the in-
formation that concerns the specific site. In many
other respects the site specific approach offers ad-
vantages. The initial environmental review will offer
more detailed information when it is site specific.

The environmental management system will have to
handle a number of tasks that are site specific, for
example in the prevention of accidents and the han-
dling of emergency situations. For these reasonsit is
recommended to maintain the site specific approach.

5 EMAS and Regulatory Relief

The relationship between environmental legislation
and the EMAS Regulation has been subject to dis-
cussion in some Member States such as Germany
and the Netherlands. In Art. 1 para. 3 the proposal
takes up the position of the Regulation that is cur-
rently in force. It makes clear that: EMAS shall be
without prejudice to existing Community and re-
tional laws or technical standards regarding envi-
ronmental controls and without prejudice to duties
of organisations under those laws and standards.
EMAS shall not be a substitute but a complement to
environmental legislation.

This principle is watered down by the proposal for a
new Art. 3 para. 2 d which allows the participating
organisation to use the environmental statement to
fulfil legal reporting duties but at the same time asks
that it must be written so that it is understandable to
the public. Both approaches - reporting duties and
understandable information - can not readily be
combined. Reporting duties usually concern specific
installations, while the environmental statement
concerns a site or even an organisation with a num-
ber of sites and installations. Furthermore areport-
ing obligation might ask for very specific data. The
experience with environmental statements that have
already been conducted shows that the statements
mostly contain aggregated data. The provision
might thus lead either to unintelligible environmental
statements or to a slackening of reporting obliga-
tions.

In the proposal for a new Art. 10 the Commission
suggests that the Member States may consider the
potential synergy between relevant environmental
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legislation and the value of EMAS participation in
order to avoid unnecessary regulatory burdens on
organisations.

This provision is negative in several respects:

The Principle of Art. 1 can be undermined by the
implementation of this provision.

The term "unnecessary" will be subject to interpreta-
tion. The wording might lead to far reaching relief
from regulatory requirements in connection with a
participation in the EMAS System. The provision
might be used to justify deregulation and might lead
to a lower level of environmental protection. It is
therefore recommended to allow the suggested re-
ward for the participation in the EMAS system only
under the condition that the organisation actually
reaches the same level of environmental protection
under EMAS as under the law. A further precondi-
tion should be that public participation and public
access to information requirements shall not be
undermined.

If a country allows EMAS participants to substitute
state monitoring by EMAS participation a vacuum
might be left. Annex 5 describes the examination of
"legal compliance" through the verifier. It states:

"The verifier should establish that an organisa-
tion has procedures in place to control those
aspects of its operations subject to relevant
Community and national laws and that these
procedures are capable of delivering compli-
ance."

In other words: The verifier will not examine the
compliance itself but the procedures to deliver com-
pliance. He will check whether the company pos-
sesses monitoring devices and has established a
monitoring system, but he will not check whether the
monitored data complies with legal emission limita-
tion requirements.

6 The Use of EMAS for Advertising Purposes

The draft maintains the principle that participants
should not use successful participation in the
EMAS scheme for product related advertisement.
This principle makes sense because the EMAS
scheme does not cover the quality of products. A
company might be registered under EMAS because
it has set up an environmental management scheme
and at the same time produce environmentally harm-
ful products. An advertisement on products will
thus be misleading. The draft now introduces the
possibility of such advertising provided the claims
are covered in the Environmental Statement and
have been validated by the verifier. This provision
might lead to the effect that certain points are drawn
out of the context of the environmental statement
and are used in a misleading way. If product related
advertisements are allowed at all, the preconditions
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have to be formulated more precisely (e.g. conse-
guences in case of misuse). A confusion with the
European Eco Label for products has to be avoided.

7 Accreditation and Supervision of Verifiers

Thedraft containsin Art. 4 and 5 aswell asin Annex
V requirements for the accreditation and the super-
vision of verifiers. The requirements for the accredi-
tation remain superficial and do not go beyond the
respective 1SO norm. They might even be less spe-
cific. The proposal just asks for knowledge in envi-
ronmental protection but does not specify the depth
of this knowledge and does not ask for a specific
training or education. This becomes all the more
important when EMAS substitutes enforcement
activities of authorities. In order to secure a high
quality of work of the verifiers it should be consid-
ered to oblige the accreditation bodies to explicitly
limit the scope of each verifier on the basis of his/her
proven experience.

The supervision of verifiers is improved in the pro-
posal, but it still lacks clear provisions concerning
the consequences of low quality performance.

8 Relationship between Verifier and Organisa-

tion

The relationship between the verifier and the organi-
sation that asks him/her to review the EMAS system
has not been quite clear in the past. It was often
questioned whether the verifier is obliged to keep
his knowledge secret even in cases of illegal activi-
ties and breaches of the laws. He would then have a
status which could be compared to that of apriest or
amedical doctor. The draft proposal contains a pro-
vision in Annex 5 which asks the verifier not to give
a satisfactory report if he discovers non compliance
even though he isin general not obliged to actually
secure compliance. This provision makes clear that
verifiers are not forced to keep silent, even though
they might in many cases prefer to do so. The draft
Regulation does not make a statement concerning
the liability of verifiers for their work. The inclusion
of such a provision might be helpful in order to re-
duce uncertainties.

9 No More Commitment to BAT?

Annex | formulates requirements for the environ-
mental management system. The structure of this
Annex compared to the current Regulation has im
proved significantly. However, the content embod-
ies some critical pointsthat will weaken the EMAS.

For example, the draft does not any more contain the
requirement for participating companies or organisa-
tions to oblige themselves to apply best available
technology (BAT). In this respect the Annex lags
behind the current law.

The draft no longer contains the provisions con-
cerning "good management practices'. This amend-
ment is quite astonishing as these provisions have
been very valuable in practice.

The draft also no longer contains the obligation to
integrate the workers in the process. This has in
practice also proven to be a positive requirement as
workers have developed a great deal of creativity to
improve environmental performance.

10 Environmental Review and Environmental
Statement

The main strengths of EMAS in comparison with
SO are the environmental statement and the envi-
ronmental review. Both elements should be
strengthened through more specific and advanced
provisions. However, the Draft for the revision
weakens them in several respects. The new text only
ask for an environmental review in the first EMAS
cycle. Thiswill have a significant negative effect on
the quality of the EMAS system: Changes of the
environmental effects might be ignored by the sys-
tem, the measurement of the extent to which the
objectives and targets are reached might deteriorate.
It is for this reason very important to maintain the
obligation to conduct an initial environmental review
for each cycle. However, the participants of the
system might find ways to rationalise the updating
of thereview.

The review should require the preparation of input-
output balances. These balances have in practice
proven to provide valuable information e.g. for the
identification of waste prevention potentials.

In order to assess performance the creation of envi-
ronmental performance indicators could be of help.

11 Conclusions

The draft raises some concerns regarding its several
references to relief from environmental legislation (as
a reward) for organisations that participate in the
EMAS system. The draft should be more specific in
this respect. It must be avoided that the EMAS
Regulation is used to justify dl kinds of deregula-
tion.

The draft makes reference to "organisations’ as
participants in the EMAS system instead of sites.
This leads to several disadvantages with regard to
the transparency of the environmental statement and
the possibilities for a substitution of legal obliga-
tions concerning specific sites or even installations.
It is therefore suggested to maintain the site specific
approach.

The draft contains a number of new provisions that
regulate the accreditation and supervision of envi-
ronmental \erifiers as well as their functioning. In
order to secure a high quality the necessary qualifi-
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cations of the verifiers need to be described more
specifically and should relate to certain education
requirements and experiences.

Therole of the verifier needs even more clarification.
According to the draft it is not the obligation of the
verifier to secure legal compliance but to check
whether the procedures that are in place are capable
of delivering compliance.

But according to the draft he should not give a satis-
factory statement when he finds that the organisa-
tion is obviously not in compliance. If the EMAS
scheme can be used by the Member States to substi-
tute reporting or monitoring or other legal obliga-
tions this strictly procedural control will be not suf-
ficient.

The obligations of the verifier toward the organisa-
tion and towards public authorities are still not
clearly regulated. For example, is the verifier obliged
to report breaches of the law or is he - as often said -
obliged to keep them secret?

It should be considered to strengthen the environ-
mental statement and the environmental review
through more specific and advanced provisions, e.g.
the environmental review should encompass input
output balances. The environmental statement could

become more transparent through the inclusion of
environmental performance indicators.

The new text only asks for an environmental review
in the first EMAS cycle. This will have a significant
negative effect on the quality of the EMAS system:
Changes of the environmental effects might be ig-
nored by the system, the measurement of the extent
to which the objectives and targets are reached
might be hindered.

The Commission proposes a Regulation that differs
in wording and structure from the current text. The
changes of the actual content are comparatively
small. The Commission preserves the current con-
cept of EMAS with afew modifications.

In general it has to questioned whether the extent of
changes to the existing text with regard to wording
and structure is actually justified. It has taken some
time until the current Regulation has been fully un-
derstood and implemented. Continuity might con-
tribute more to the level of environmental protection
than anew Regulation which will naturally resultin a
period of confusion. European legislation might
achieve more if it limits itself to a few amendments,
like the enlargement of the scope of the Regulation. -

Implementing EC Directive 97/11/EC in the UK

by Paul Hamblin

1 Introduction

The final adoption of the amended EIA Directive
provides all Member States within Europe with the
opportunity to review their own domestic proce-
dures and improve their effectiveness. This could
potentially be wider ranging and go beyond the
fairly minor changes to the original Directive on
which agreement could be reached. This paper e
plains what progressis being made in the UK where
the Government is intent on undertaking a thorough
overhaul of the procedures for determining whether
EIA is, or is not, necessary for a particular project
(known as screening).

In July the UK Government issued a consultation
paper which explained how the UK was to implement
the new requirements of Directive 97/11/EC. The
Government did not enact primarily legislation to
implement the origina Directive (85/337/EC), prefer-
ring rather to implement it through issuing a large
number (44 at the last count) of Regulations. The
desire was to integrate (as far as is possible) EIA
provisions into the existing and well established UK
planning system. It is intended that this system
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should continue, although this will be a complex task
given the variety of consent procedures covered by
the Directive, many of which fall outside the UK
planning system.

2 Screening Decisions for Annex Il Projects

The Directive significantly extended the number of
projects which were covered by the Directive. How
many Environmental Statements (ES's) are produced
as aresult will to a large degree depend upon what
effect the changes to the existing screening proce-
dures have. Projects which are listed under Annex |
of the EIA Directive require EIA in all cases, those
contained in Annex Il may require EIA if "significant
environmental effects’ are likely. The Government
have used the opportunity presented by the
amended Directive to re-examine its procedures for
Annex |1 projects. Within the UK over 90% of Envi-
ronmental Statements (ES's) which have been pro-
duced fall under Annex 11 so the proposed changes
warrant special attention. It is understood that while
some countries (such as the Netherlands, France,
Denmark and Ireland) will contend themselves with
making small alterations to existing systems, others
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are taking a keen interest in how the approach advo-
cated by the UK Government might operate. Fur-
thermore, it is understood that the UK’s plans were
the subject of discussion at a meeting between the
European Commission and EIA experts within the
governments of Member States.

At present, alocal planning authority, in determining
if an Annex |1 project should require EIA, will adopt
a case by case approach and use indicative thresh-
olds which have been set by the UK Government to
help it reach a decision. Officia guidance to local
authorities and developers stresses that these
thresholds should only be guides and that the key
test will be whether significant environmental effects
are likely. The government now wish to amend this
procedure by adopting binding thresholds for An-
nex Il projects. Under the arrangements a local au-
thority (or other competent authority) would examine
the project to see whether it fell above certain ‘inclu-
sive’, or below pre-determined ‘exclusive’ binding
thresholds. By way of example, an inclusive thresh-
old could constitute a development which is more
than 100ha in size, while an ‘exclusive’ thresholds
was one smaller than 50ha. Competent authorities
would therefore automatically require EIA for devel-
opments above 100ha, but automatically exclude
those which fell below 50ha. Projects which were
between these two thresholds would need to be
assessed on a case by case basis as before. It is
envisaged, therefore, that the binding thresholds be
used as a surrogate for whether "significant” envi-
ronmental effectsarelikely.

It isargued that the new system will simplify screen-
ing decisions and lead to greater certainty. If the
proposals were to be introduced, it would represent
a dgnificant, and in CPRE's view detrimental,
change in the way screening decisions were under-
taken.

The EC Directive makes it clear that Annex Il pro-
jects should require EIA where they are likely to
have "significant environmental effects® and that
this should involve examining a combination of
factors including the nature of the project, its size
and location. The size of anew industrial facility, for
example, is an important consideration, but needs to
be placed in the context of the surrounding envi-
ronment, the cumulative impact when considered
alongside other developments which might result
and the other stresses being placed upon the area.
There are very real dangers that decision makers will
focus overly on whether binding thresholds have
been breached rather than if significant environ-
mental effects are likely to occur. Furthermore it is
guestionable whether the setting of thresholds
could ever be as comprehensive as to account for
the variation which exists in the receiving environ-
ment without becoming over burdensome.

The EC Directive makes it clear that projects which
are listed in Annex Il may require an EIA if signifi-
cant environmental effects are likely. As such there
are no absolutes for whether EIA is, or is not, neces-
sary. The proposal to introduce a mandatory test in
which an Annex |l project which falls below an ex-
clusive threshold does not require EIA is not
equivalent to the tests under Annex Il of the Direc-
tive. Indeed the Government accept in their consul-
tation paper that it "will be a considerable chal-
lenge to establish meaningful ‘exclusive’ thresh-
olds’. This should mean that any thresholds which
are set should help to inform a decision, but not
determineit.

CPRE has other concerns related to the introduction
of binding inclusive and exclusive thresholds. These
include:

the inability of decision makers to look beyond
the rigid thresholds which have been set to take
account of wider public concerns for the envi-
ronment, when deciding on whether an EIA is
required;

the way in which the setting of a certain number
of thresholds will diminish or restrict the number
of reasons why an EIA may be required simply
because only some factors (such as the size of
the project or itslocation) have been identified;

the problems associated with identifying any
cumulative environmental impacts which might
occur, or in requiring EIA for those develop-
ments falling just beneath the thresholds which
have been set;

the reduced ability of binding thresholds to be
sufficiently flexible in order to accommodate
changes in policy, knowledge of environmental
impacts or public concerns over time;

worries that the appeal system which is pro-
posed so that projects falling below the exclusive
thresholds may need EIA if significant environ-
mental effects are likely will be unwieldy and lead
to numerous appeals over screening decisions
for Annex |1 projects.

As a consequence, of these concerns CPRE has
urged the UK Government to abandon the proposed
inclusive and exclusive thresholds. In order to
achieve a high level of environmental protection,
whilst maintaining flexibility, CPRE has argued that
the use of a case by case approach guided by in-
dicative thresholds continue, and for those thresh-
olds to be updated to reflect current thinking.

3 Other Proposed Changes

Scoping
Numerous research reports have shown that early
discussions which look at which issues should be
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covered in an environmental impact assessment (a
process known as scoping) tends to lead to better
quality environmental gatements (ES's). The UK
Government believes, however, that this should be
undertaken on a voluntary basis. The failure to use
the opportunity presented by Article 5 (2) of the
amended Directive (which allows Member States to
introduce mandatory scoping) indicates a somewhat
de minimus approach by the Government in this
area. Instead, developers may approach a competent
authority and ask what issues should be covered in
the ES, although they are under no obligation to do
S0.

Alternatives

The Directive places a higher emphasis on the e-
amination of alternativesin EIA. Yet it failsto explain
what "alternatives" refers to and there is continuing
frustration that the UK Government has not speci-
fied what it believes this to mean in its consultation
paper. It is left to developers to include details of
any alternatives which they have chosen to look at.
CPRE has urged the Government to require develop-
ers to explain what the do-nothing and the best
practicable environmental options might be in an
environmental statement.

Other Projects

A clause in the Planning and Compensation Act
1991 alows the UK Government to introduce new
projects under the UK Regulations on EIA. It is

proposed that ‘golf courses' be included under the
equivalent of Annex Il because of their impact of
water resources and landscape. Finally, the Govemn-
ment has attempted to explain the term ‘ urban devel-
opment projects’ which is included in Annex Il of
the Directive (10b). In addition to the car parks and
shopping centres added to the Directive, it is pro-
posed that it should also cover leisure centres,
sports stadium’ s and large cinema’s.

4 Conclusion

The UK Government is proposing to significantly
change the way in which decisions over whether
EIA isrequired are taken. Meanwhile in other areas
(such as scoping and the consideration given to
aternatives) little change is suggested to existing
arrangements. The Government is expecting that the
longer listsin both Annex | and 11 will mean an extra
55 ES's being published each year, on top of the 350
aready produced. Just asimportant arguably as how
many environmental statements are produced, isthe
quality of that information and whether projects are
modified to reduce their environmental damage.
Research commissioned by the UK Government has
highlighted that less than half of 50 ES' s which were
selected for the study met the minimum legal e-
quirements. If environmental impact assessment as it
is currently practised isto meet the objectives of the
EC Directive then substantial improvements will be
required - and bolder changes to the existing Regula-
tions. .

The Bled Declaration

Environmentalists from all over Europe and further
afield met recently in Bled, Slovenia to review pro-
gressin the negotiations over the proposed UN ECE
Convention on Access to Environmental Informa-
tion and Public Participation in Environmental Deci-
sion-Making, and to identify priorities for the final
stages of the negotiations. The meeting was organ-
ised within the framework of the European ECO
Forum and attended by more than 140 representa-
tives of Environmental Citizens Organisations
(ECOs) and other NGOs. Members of the ECO dele-
gation to the negotiations for the Convention
briefed the meeting on their efforts over the past
seventeen months to strengthen the draft text.
While they were able to report on some successes,
they also referred to many areas where a small num
ber of governments are continuing to block any
meaningful progress. The Convention is due to be
signed at the fourth ‘Environment for Europe’ Min-
isterial conference due to take place in Arhus in
June 1998. The meeting culminated in the adoption
of the following declaration:
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The Bled Declaration

TO: Governments of the UN ECE Region

We, members and representatives of Environmental
Citizens Organisations from thirty-eight countriesin
the UN ECE region, have adopted in Bled, Slovenia
on 10 November 1997, the following Declaration:

General

1. Negotiations for the UN ECE Convention on Ac-
cess to Environmental Information, Public Participa-
tion in Environmental Decision-making and Access
to Justice in Environmental Matters are now -
proaching a critical stage. We welcome both the
commitment to develop a Convention and the level
of ECO participation which we consider to be a
model for the drafting of international environmental
law in general.

2. However, we deplore the trend within the negotia-
tions to create a minimalist Convention and the
willingness of delegationsto allow the positions of a
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minority of obstructive States to weaken the provi-
sions of the Convention.

3. In addition to requiring the Convention to cover
the European Union and to guarantee the right to a
clean and healthy environment, we set out in this
Declaration our particularly urgent requirements for
the three main pillars of the Convention at this stage
of the negotiations.

Access to Information

4. We start from the principle that governments exist
to serve the people and are funded by the people,
that the information they hold is public information,
held on behalf of the people, and that the decisions
they take are taken on behalf of the people.

5. We consider that the time limits proposed for the
supply of information to the public are excessively
long, particularly when an information request is
refused. The value and relevance of information
often depends upon it being provided to the -
quester in atimely manner.

6. Information must be made available and actively
disseminated to the public in a usable, comprehen-
sible form. We call for an unequivocal obligation on
public authorities to provide information in the form
specified by the requester (such as electronic or
paper form, etc.) where it is held in that form. We
deplore the recent dilution of the text pertaining to
this point in the draft Convention.

7. We strongly support the inclusion in the Conven-
tion of an overriding public interest test to be g-
plied to all exempt categories of information. Under
no circumstance should information be withheld
unless it can be established that the harm that may
result from disclosure would outweigh the public
interest in its disclosure. The burden of proof
should rest with those seeking to withhold the in-
formation.

8. It isessential that the Convention contains a clear
obligation on Parties to introduce national Pollutant
Release and Transfer Registers (PRTRS) as a means
of giving citizens access to critical information held
by the private sector. PRTRs benefit Governments,
industry, workers, citizens and the environment.
Weak, non-binding language on thisissue will leave
amajor gap in the effectiveness of the Convention.

9. In recognition of the growing use of electronic
means of information exchange we demand that
certain important categories of environmental infor-
mation be legally required to be made accessible
through the Internet or its equivalent. This require-
ment would save officials from the burden of -
sponding to many individual requests at the same
time that it allows the public to instantaneous a-
cess to a large amount of information and, emphati-
caly, is cost effective. Failure to set clear and con-

crete targets in this area will be afailure of Partiesto
use new information tools to accomplish the Con-
vention’s goals.

10. We consider that the issue of genetically modi-
fied organisms has not been adequately addressed
in the draft Convention and we call for an explicit
reference to both in the definition of environmental
information and in the provision pertaining to
PRTRs. The release of genetically modified organ-
isms into the environment is increasing rapidly, with
inadequate controls across the UN ECE region.

Public Participation

11. Adequate public participation in environmental
decision making involves many important comp o-
nents, ranging from early notification about a pro-
posal to complete citizen involvement in post-
decision implementation and monitoring. The pre-
sent draft of the Convention falls short in a number
of instances with respect to specific components.

12. A primary concern is the definition of "public
concerned.” There should be absolutely no thresh-
old test establishing who is or is not the "public
concerned” in any context. It is for all members of
the public and organisations to themselves deter-
mine whether they have a concern with respect to a
proposed activity, and determine whether they wish
to participate, without restrictions or thresholds.

13. Thereference to Annex | contained in section 5.1
is a wholly inadequate basis for establishing the
activities to which public participation will apply.
We strongly believe that any proposed activity with
"an appreciable effect on the environment" must be
subject to public participation, and that citizen par-
ticipation is essential in determining which activities
pass the "appreciable effect"” test.

14. It iscritical that the Convention require Parties to
provide an opportunity for the public to participate
fully in the development of general rules, policies,
strategies, plans and programs affecting the envi-
ronment. These instruments define the context in
which activities affecting the environment are under-
taken, and therefore must themselves be developed
in a participatory manner. Information must be
widely disseminated (including through the media)
to alert citizens and communities.

15. The draft Convention almost totally fails to in-
corporate the concept of active identification of
interested parties and elements to be included in the
public participation process (scooping). In particu-
lar, there is a lack of quantifiable and objectively
assessable targets (see Appendix 1). Thorough
scooping at an early stage, conducted with thor-
ough public participation, fundamentally shapes the
further progress of any public participation process.
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Therefore, we regard scooping as a priority issue
which is essential to effective public participation.

16. In addition to these specific concerns, in many
respects the draft Convention falls woefully short of
incorporating the good practices for public partici-
pation (see Appendix 2). We strongly believe that
incorporation of these good practices into the Con-
vention is the only way to ensure that the public
fully realises the rights that the convention was
originally intended to provide.

Access to Justice

17. We strongly support the fact that access to
justice has been accepted as a pillar of the Conven-
tion. We demand that access to justice cover not
only the right to complain about inappropriate im-
plementation of the right to know or public participa-
tion, but as well to include the right to sue both
private entities and public authorities who are break-
ing laws and procedures concerning environment
and nature conservation.

18. Both citizens and NGOs must be able to practi-
cally exercise their rights to access to justice. As a
priority, this requires the removal of legal and finan-
cial obstacles which prevent citizens and NGOs from
exercising such rights. Without their removal, the
access to justice provisions in the Convention will
be virtually worthless.

19. In particular, it is unacceptable for citizens or
organisations who have exercised their rights to
participate in environmental decision-making to be
denied access to administrative or judicial appeal
mechanisms.

Other Provisions

20. We strongly believe that the Convention should
protect persons exercising their rights to informa-
tion, participation and justice from penalisation,
harassment or persecution, and are deeply con-
cerned that a provision to similar effect was recently
removed from the draft text. This should be rein-
stated as ageneral provision.

21. Furthermore, we consider that the practical sig-
nificance of the Convention will be greatly dimin-
ished if it fails to include strong legal protection for
"whistle-blowers" (including environmental journal-
ists).

22. We demand the right to participate in interna-
tional decision-making processes.

23. We demand the right to participate in an effec-
tive non-compliance mechanism.

Conclusion

24. Thereis still sufficient time to prevent the Con-
vention from becoming ineffective and irrelevant.
Therefore, we call on Governments to provide the
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political will to ensure that the Convention becomes
a magjor new instrument for strengthening democ-
racy.

Appendix 1

Public Participation

Lack of Quantifiable, Assessable Targets

Currently, the participation provisions of the Con-
vention (Article 5, especially) lack targets that are
guantifiable or objectively can be assessed. These
can be addressed as follows:

I. The proposer of any major development should
fund or undertake an analysis of all those that they
believe to be stakeholders in the proposal. This
analysis should be submitted with the proposal,
should be published, and should be open to chal-
lenge or amendment by those who believe that they
have been wrongly left out.

2. There should be an integral statement, as part of
the development proposal, that shows how stake-
holder access will be supported. This should cover
language issues (both the availability of non-
technical summaries as well as full documentation,
and an analysis of the language needs of stake-
holders, e.g., those from ethnic minority back-
grounds) and access issues (disability, timing of
hearings, etc.).

3. A clear budget for a participation process should
be identified and published. A working budget go-
proximation of 1% of total development cost has
been suggested (in the UK).

4, There is much discussion over what represents a
"major" or "significant" development. Projects with
values related to average national per capitaincome
(e.g., 100 times average p.c.i.) could, for example, be
automatically included.

5. Participation is a developing process. Each signa-
tory should undertake to produce areview (perhaps
once every two years) of participation processes
that have happened (and this could also be done at
city level). This review should include interviews
with or surveys of people and NGOs who have been
participating in such processes.

The principle of "informed consent” - that all those
who participate receive information and explanation
as to why and how the final decisions were made -
should be incorporated into the Convention and
relevant national processes.



Environmental Law Network International

elni 2/97

Appendix 2

Criteria for Assessing Good Practice in Public Par-
ticipation in Environmental Decision-Making

There should be adequate and effective publicity
(including the use of all relevant media) as early as
possible in the participation process, well before any
public hearings.

The objectives of the participation process should
be clearly defined in advance. Links between local
decisions and national policy (and vice versa) and
any resulting implications should be identified.

Public and interested organisations should have full
access to all background documents. These should
include all relevant information, should be clearly
presented, and understandabl e to the general public.

All appropriate levels of government decision-
making should be included in the process.

All interested parties, including those identified or
identifying themselves as stakeholders, should have
aright to comment and to participate at all relevant
stages of a decision-making process.

All comments should be considered without any
discrimination regarding the source of the com
ments.

Full minutes of all hearings and meetings in the
process should be made available promptly and
freely to all those taking part.

There should be adequate financial support for the
process of citizen participation with a published
budget. This should include adequate provision for
funding independent NGO expertise.

There should be independent facilitation of the
decision-making process by qualified professionals.

There should be adequate opportunities for civil
society involvement in all stages of the process,
including post-decision implementation.

Citizens and interested parties should receive clear
knowledge of final decisions and the reasons for
them.

The decision-making process should be subject to
objective review after the end of the process. This
review should include assessment by those who
took part from all sectors. No process should be
claimed as ‘good practice’ without such a review
taking place.

For more information and comments contact Jer-
emy Wates, E-mail: jwates@foeeire.iol.ie;
website http://www.|judmila.or g/retina/eco-foruny .

Report on the Implementation of the 1991 Nitrates Directive

On 2.10.1997 the European Commission published a
report on the implementation of Directive
91/676/EEC concerning the protection of waters
against pollution caused by nitrates from agricul-
tural sources (Com (97) 473 fin.). The objectives of
the Directive have been to reduce water pollution
caused or induced by nitrates originating from agri-
cultural lands and to prevent such pollution in the
future. The Directive obliges Member Statesto iden-
tify waters polluted or likely to be affected by pollu-
tion and possibly designate these areas as vulner-
able zones. The necessary information is to be
drawn from the monitoring requirements in the Di-
rective.

The Member States are furthermore obliged to draw
up action programmes that contain among other
measures maximum quantities of manure that can be
applied to land every year. The Directive limits go-
plication to a maximum of 210 kg/ha. Additionally,
the Member States must establish at least one Code
of Good Agricultural Practice which is mandatory in
the zones. The zones should have been established
by the end of 1993. The code of environmental prac-
tice was due at the same time.

The first four-year action programme should be
established by the end of 1995. The European Com:
mission has come to the conclusion that six years
after the adoption of the Nitrates Directive the
status of its implementation is still unsatisfactory in
most Member States. Only three countries have
completed their designations of regionally differen-
tiated vulnerable zones. Some countries, such as
Denmark, Germany, and Austria have declared their
whole territory a vulnerable zone. So far, only five
Member States have notified their first action pro-
grammes. Three of these programmes are under
examination by the Commission and in two cases
(Germany and Luxembourg) the Commission found
that the programmes did not comply with the Direc-
tive. The Commission views these deficits as "diffi-
cult to justify", because the action programmes are
one of the key requirements stated in the Directive.

All together, all Member States have failed to imple-
ment the Directive in time regarding one regquirement
or the other. On 30.7.1997 only four Member States
have implemented the Directive into national law.
The Commission has decided to file infringement
proceedings under Art. 169 of the Treaty against 13
of the 15 Member States. The Commission still sees
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the Directive as a suitable contribution to solving
the nitrate problem and propose not to revise the

Directive - provided it is taken more seriously by the
Member States. .

Betty Gebers

To protect the Last Remaining Wilderness in Japan

by Morihiro Ichikawa

1 The Last Wilderness in Japan

Hokkaido is the northernmost island of Japan, ex-
tending from 42° to 46° N latitude. In its central part
is the Daisestuzan National Park, sometimes called
the "Roof of Hokkaido". This park, 230,000 ha in
area, is the largest national park in Japan. It pre-
serves multiple marvels - rocky peaks, active volca-
noes, grassy meadows with Alpine flora, rapid riv-
ers, waterfalls, tranquil lakes, beautiful forests, and
various species of animals. In aword, this park pro-
tects the last remaining wilderness in Japan.

2 The Road Plan

Now the Hokkaido prefecture government has a plan
to construct a major road named Shihoro Plateau
Road in the park. Thirty years ago, the government
decided to construct this road through a southern
part of the park to connect Shikaribetu Lake to Shi-
horo town. In 1972, however, the project was sus-
pended because of public opinion that the road
would damage ecosystems and wilderness. They
have not been able to proceed with construction of
the road since then; so, about 2.6 km of the road has
been |eft uncompleted.

In 1994, the Hokkaido prefecture government de-
cided to continue working on the construction the
road, but in the form of atunnel instead of an open
road. The reason to construct this road is to pro-
mote the local economy, especially the tourist indus-
try. However, another road already exists connect-
ing Shihoro and Shikaribetu Lake, but it is 11 km
longer. The new road would shorten the travelling
hour by 11 minutes. In 1995, the Environment
Agency permitted this new plan of construction.

3 Unique Species

There are many unique species and many diverse
ecosystems in this park which is home to the largest
area of cool microclimates in Japan. Although the
park sits about only 800 m above sea level, many
apine plants grow within this area. There is also the
Pika (Ochotona hyperborea esoensis: living fossil of
the glacial period) habitat, which is the largest area
of such a low elevation in Japan. There are also
some newly identified species of spiders. The pres-
ence of this unique diversity of plants, mammals,
and insects depends on these cool microclimates.
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Therefore, members of the Nature Conservation
Society of Hokkaido and environmentalists joined
together in a lawsuit against the Hokkaido prefec-
ture government in August 1996. Their objective is
to protect the wilderness, species diversity, and
ecosystems in the Dai sestuzan National Park.

4 Lawsuit

The plaintiffs consist of 21 members including the
author of this article. The head of the plaintiffs is
Y agi Kenzo, Emeritus Professor of Hokkaido Univer-
sity. This case is to date one of the biggest lawsuits
to protect wilderness in Japan. The plaintiffs are
technically supported by many botanists, zoolo-
gists, entomologists, lawyers, and many active co-
workers. The group insistsin this case that this road
plan violates the mandates of the 1992 Biodiversity
Convention, signed by the Japanese Government in
1993. Articles 7 and 8 mandate the governments to
take measures to conserve this biological diversity,
and not to destroy it. Article 4 defines the prefec-
ture's authority: prefectures tave to promote the
protection of ecosystems and natural habitats, and
have the obligation to protect wilderness when it
would be explicitly destroyed. This road, Shihoro
Plateau Road, will clearly destroy the structure of
cool microclimates, the ecosystem, and the species
diversity.

Unfortunately, there aren’t any effective acts pro-
tecting wilderness in Japan. Only 51 species are
listed under the Conservation of Species Act in
Japan. Pikais not listed. Many species in danger of
extinction are also not listed and there isn't any right
of petition to list them. As these species and their
critical habitats are not legally protected, thereis no
way to protect them other than under the auspices
of the Biodiversity Convention.

Thissuit is ataxpayer's suit. A staxpayers, the plain-
tiffsinsist that it is illegal for the Hokkaido prefec-
ture government to further expend public expendi-
ture, amounting to about 83 million dollars, for a
project which violates the Biodiversity Convention.
The Japanese Government has not been positive in
protecting wilderness and in conserving the envi-
ronment, and has also not taken effective measures
to stem global warming. It admits importing ivory
from Africa and hunting whales despite the interna-
tional anti-whaling campaign. The Japanese Parlia-
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ment, the Diet, does not enforce environmental
assessments under the environmental impact act.
The plaintiffs want to win this case and for this
reason wish to co-operate with organisations, scien-
tists and lawyers of countries outside of Japan.

Please contact: Morihiro Ichikawa, N.Y. bldg.
Odori Nishi-10 thome, Sapporo, Japan, Tel.: +81
11 282 3343, Fax: +81 11 281 3383, email:
moi chik@ibm.net .

NEW REGULATIONS

New Legislative Initiatives in 1998

The European Commission has presented its work
programme for 1998. The programme contains only
new measures. Proposals already programmed in
previous years and adaptations or technical amend-
ments of existing legislation are not included.

Only three new initiatives are planned for the envi-
ronmental policy sector:

- Proposal on national emission ceilings (SO,, NOX,
NH,, VOCs);
- Proposal on air quality;

- Proposal on electronic waste.

A number of initiatives are planned in the field of
agriculture concerning the common market for agri-
cultural products (beef, mlk, olive ail, tobacco and
wine). A number of structural policy instruments will
also be newly introduced. Among the proposals are
new regulations on the Cohesion Fund, the Euro-
pean Regional Development Fund and a pre-
accession structural instrument.

New Waste Management Law in Italy

Italy implemented the European Directives on
Waste, on Hazardous Waste and on Packaging and
Packaging Waste through a governmental decree
that became alaw in November 1997 (Decreto Legis-
lativo 5 febbraio 1997, n. 22 integrato con D. Lgs. N.
389 del 8/11/1997, Attuazione delle direttive

91/156/CEE sui rifiuti pericoloso e 94/62 /CE sugli
imballagi e sui rifiuti di imballaggio). The law might
be in conflict with European legislation because it
does not take up the European definition of waste
and it does not include residues that are recycled
under its definition.

Swiss Energy Tax Law Blocked

In June 1997 the Swiss Parliament voted in favour of
alaw that would impose an energy tax on the use of
uranium and fossil energy. The revenue was sup-
posed to be used to create incentives for invest-
ments in the field of renewable energy. The tax rate
would have been 1 Rappen per kilowatt-hour. In

twenty years time Switzerland wants to cover 50% of
its energy supply through renewabl e sources.

The Council of the Swiss Cantons has voted against
this law and directed it to the environmental com-
missions. The law will now be blocked until at least
spring 1998.
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NEWS IN BRIEF

Environment and Employment

The Amsterdam Treaty includes a new objective on
employment and a stronger commitment to the envi-
ronment. Both employment and environment are
considered matters of common concern , and the
Treaty requires these two areas to be integrated in
al other policies. In November 1997 the European
Commission published in connection with the an
ployment or "job" summit in Luxembourg a Commu-
nication on environment and employment (Com (97)
592 fin.).

The Communication seeks to outline a strategy
through which environment and employment can be
made mutually beneficial. It summarises and analy-
ses the state of the discussion and takes up some
positions that have long been promoted by envi-
ronmentalists. For example, one of the main prob-
lems concerning unemployment is seen in the ,un-
deruse” of labour resources and in the ,,overuse" of
environmental resources. To reduce this imbalance
the Commission promotes the transition towards
sustainable production patterns. The communica-
tion suggests the following key actions in the sec-
tor:

Benchmarking of employment and environmental
achievements of companies and economic sec-
tors, so as to encourage public authorities and
private and public enterprises in their reorienta-
tion towards cleaner and eco-efficient consunp-
tion.

Promoting technology assessment and devel-
opment, including new emerging sectors and
technologies and broadening the scope of exist-
ing , Best Available Technologies* screening so
as to include employment effects as well as de-
tailed assessment of energy and resource use.

Building upon Agenda 2000, continue and in-
crease efforts to ensure that Community Funds
and Instruments support in an integrated way
employment and sustainable development. In
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this respect a focus on urban renovation and ru-
ral development is said to look promising.

Continuation of the gradual restructuring of tax
systems by reducing non-wage labour costs on
the one hand and on the other, by incorporating
environmental and resource costs into market
prices of goods and services.

Promotion of education and training to support
the implementation of new environmentally
friendly technologies and working practices.

The annexes to this Communication give an informa-
tive overview of the activities of the so-called ,,eco
industries* and highlight best practices for creating
environmental jobsin the Member States.

According to Annex | the most important activities
of eco industries are: water and waste water treat-
ment (42 % of total EU output), waste management
and recycling (29%), air pollution control (19%),
noise and vibration control, contaminated land and
water remediation works, environmental research
and development and environmental @ sa-
vices/consultancy. The output of the sector was
worth 90 billion ECUs in 1994 (public and private
buyers).

The largest markets for these activities and jobs are:
Germany (35% of the EU output) followed by France
(20%), UK (12%), Italy (10%), Netherlands (8%)
Austria (4%). In national terms eco businesses are
the most important in Austria (turnover equals 2,3%
of GDP), The Netherlands (2,3%), Germany (2%),

France (1,5%), Sweden (1,5%).

A broader definition of environmental jobs gives a
total nearer to 3.5 million in Europe, if renewable
energy, recycling, nature and landscape protection
and eco renovation of urban areas is included (fig-
ures quoted from the Communication on Environ-
ment and Employment: Building a Sustainable
Europe, Annex 1). .
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EMAS: List of Registered Sites Published

According to Art. 9 of the EMAS Regulation (EEC)
No. 1836/93 (OJ L 168 of 10.7.1993, p.1) alist of all
sites that are registered in the Community is pub-
lished annually in the Official Journal of the Euro-
pean Community. Only those sites can register that
have set up an environmental management system
and auditing system according to the requirements
of the Directive and that have been examined and
validated by an accredited environmental verifier.

The latest list that includes all registrations that
have been submitted by the Member States until
15.4.1997 shows that the instrument is overwhelm-

ingly popular in Germany, while in some of the
Member States it has in fact not or hardly been
used. An overview of the number of registered sites
per country is given below:

Austriac 563 Belgium: 3
Denmark: 17 Finland: 4
France: 7 Germany: 517
Ireland: 2 Norway: 17
Spain: 4 Sweden: 48

The Netherlands: 13 United Kingdom: 26

Charter of Permanent Peoples' Tribunal on Human Rights and Industrial
Hazards

The Permanent Peoples’ Tribunal has presented a
draft Charter of Rights against Industrial Hazards.
The PPT is an international court of public opinion
and is the permanent successor to the Russell Tri-
bunals. The PPT is an independent forum that exam-
ines violations of human rights and suggest reme-
dies for such violations. Evidence is presented to a
panel of 7-11 judges chosen from the 61 members of
the tribunal who are senior judges, scientists, writ-
ers, states people and artists from all over the world.
The tribunal submits its findings to the Secretary
General of the United Nations and to other UN or-
ganisations as appropriate and to other national and
international bodies. The Permanent Peoples Tribu-
nal on Human Rights and Industrial Hazards con-
vened four sessions in New Haven, Bangkok, Bho-
pal, and London since 1991 to receive testimony on
the issue.

The Charter of Rights against industrial hazards
contains provisions concerning non discrimination,
liability, rights to appropriate health care, the perma-
nent sovereignty over living environments, the right
to environmental information, the right to a living
environment free from hazards and the right to effec-
tive monitoring.

The Coordination against Bayer Dangers e.V. has
published the draft and started a campaign in order
to promote the Charter, so that it will become an
official UN Charter.

The publication and campaign material can be
ordered at the Coordination against Bayer Dan-
gers, PF 15 04 18, 40081 Disseldorf, Germany,
Fax: +49 211 333 940,

e-mail: Co_gegen Bayer @Nadeshda.gun.de
Contact PPT: Permanent Peoples' Tribunal, Via
della Dogana Vecchia 5, 00186 Rome, Italy, Fax:
+396 6877 774.

Human Rights and the Environment in Ecuador

The Inter-American Commission on Human Rights -
the principal organ of the Organisation of American
States - issued a report on the Situation of Human
Rights in Ecuador in July 1997. The report is based
on the Commission’s own research and an on-site
visit, on information from independent NGOs, local
communities, government authorities and other
sources and covers the period from 1992 to Septem-
ber 1996. The report shows the link between human
rights and environmental degradation. The indige-
nous population in the Amazon region is heavily

affected by oil and mineral development activities
which are carried out by the state-run oil company
or by its licensees. As aresult of the environmental
pollution people suffer from severe health problems,
poor food supply and malnutrition. The Ecuadorian
Constitution (Art. 19), the American Convention on
Human Rights (Art. 4. u. 5) and the American Decla-
ration of the Rights and Duties of Man (Art. | and
X1), however, guarantee the right to life and to
physical integrity of individuals. The Commission
points out that if these rights are not adequately
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ensured through legislative and other means, the
State must take the necessary corrective measures
to protect the affected persons from a further degra-
dation of their environment. Individuals should have
access to information and judicial recourse and
should be able to participate in relevant decision-
making processes which affect them.

More information on the report can be obtained
from: Adriana Fabra, International Institute for

Law and the Environment, c/luis Antlnez 6, 3°
floor, 08006 Barcelona, Spain, Tel.: +34 3415
2762, Fax: +34 3 415 2440,

email: iildmab@arrakis.es; or

Neil A.F. Popovic, Heller Ehrman, White &
McAuliffe, 333 Bush Sreet, Suite 3100, San Fran-
cisco, California 94104 USA, Tel.: +1 415 772

6245, Fax: +1 415 772 6268, email: npopovic@hewm.com

REC’s 1998 Junior Fellowship Program

The Regional Environmental Center for Central and
Eastern Europe (REC) is an independent, non-profit,
regional organisation in Szentendre, Hungary. It was
established in 1990 by the United States, Hungary,
and the Commission of the European Union. Since
1993, the Center has offered Junior Fellowship Pro-
grams for young environmental activists between 20
and 30 years of age, primarily from Central and East-
ern Europe. The 4-week program at the REC includes
training in NGO organizational development issues,
establishing relationships with environmentalists
from other countries and learning about the activi-

ties of the REC. The fellows obtain experience in
project proposals writing, in computer applications,
presentations, networking and project management.
All costs for accommodation, travel and daily e«
penses, except for applicants from Western coun-
tries, are covered by the REC.

For detailed information on the application re-
quirements contact:

Adriana Craciun, Junior Fellowship Program,
Regional Environmental Center, Ady Endre Gt 9-1,
2000 Szentendre, Hungary, Tel.: +36 26 311-199,
Fax: +36 26 311-294; email: acraciun@rec.org

Book REVIEW

Edward H.P. Brans, Esther J. de Haan, André Noll-
kaemper, Jan Rinzema (Eds.)

The Scarcity of Water
Emerging Legal and Policy Responses

Kluwer Law International; London, The Hague,
Boston 1997, International Environmental Law and
Policy Series, 299p., ISBN 90-411-0657-X, 124 USD

The book assembles papers from the Oct. 1995 con-
ference in Rotterdam entitled , Scarcity of Water -
International, European and National Legal As-
pects*. It also contains additional contributions
from other experts in the field of water law and pol-
icy. The book isdivided into five parts. The first part
analyses the current situation and gives an outlook
on future challenges. Part two provides an overview
of the role of international law relating to water. The
contributions analyse the applicability of legal pro-
cedures to avoid interstate conflicts as well as legal
possibilities to prevent pollution and waste of water
resources and to preserve these resources for future
generations.
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Contractual agreements to settle the common use
and distribution of water resources and the sharing
of costs of water facilities are analysed in the part on
Water Scarcity in Selected River Basins. Here the
strained situation in the torrid Middle East and in
Africa is examined more closely. In another part,
specific problems of the US, which, due to financial
and environmental reasons, had to restructure its
laws with regard to water use and the Netherlands,
with its scarcity of fresh water, are described. In the
last part, the authors respond to questions related to
water as a commodity in the context of international
law and agreements.

The reader receives in-depth, cogent information on
the complex issue of water scarcity and gains a
comprehensive overview of the development of
water law. The book provides many helpful refer-
ences and is very useful for academics as well as
students and any other interested persons.

Sonja Zadler
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TASKS AND ACTIVITIES

What is elni?

The Environmental Law Network International (elnj
is anetwork of individuals and organisations who
share an interest in environmental law. ehi provides
an international forum for the exchange of news,
views, ideas and experiences in environmental law
and in so doing promotes international communica-
tion and cooperation of those working in thisfield.

eniwas set up in 1990 and now has over 300 members
including legal practitioners and academic lawyers
from all over theworld.

Why is elni Necessary?

In many countries lawyers are working on aspects of
environmental law, often with environmental initia-
tives and organisations or as legislators, but without
contact with other lawyers abroad. Such contact and
communication is vital for the successful and effec-
tive implementation of environmental law. For exam
ple:

For the legal practitioner offering advice to affected
groups or persons, a wider knowledge of environ-
mental law and international contacts with others
working in the same field will enable him to draw on
wider legal arguments based on European and inter-
national law alowing him to be more creative in the
presentation of his case.

For the legislator or executive authorities, and those
advising or aiming to influence them, a knowledge
and understanding of different systems of environ-
mental regulation of different states, countries or
continents and of the effectiveness of their practical
implementation allows comparisons and enables the
legislator or authority to learn from wide and diverse
experiences when faced with the task of developing
and improving environmental legislation and its
practical application.

How are elni's Objectives Achieved?

ehi coordinates a number of different activities to
facilitate the communication and contact of those
interested in environmental law around the world.

1 Studies of the Environmental Law Network Interna-
tional

eni publishes a series of books entitled ,, Publications
of the Environmental Law Network International”.

Each volume contains papers by various authors on
a particular theme in environmental law and in some
cases is based on the proceedings of the annual

conference. There are eight volumes to date:

- International Environmental Impact Assessment

- Participation and Litigation Rights of Environ-
mental Associationsin Europe,

- Civil Liability for Waste,
- Licensing procedures for Industrial Plants and the
Influence of EC Directives,

- Environmentally Sound Waste Management,
- Dynamic International Regimes,

- Environmental Control of Products and Sub-
stances,

- Environmental Rights- Law, Litigation and Access
to Justice.

2 ehi Newsletter

The éhi Coordinating Bureau in Darmstadt, Germany,
produces and sends to each member the ehni Newslet-
ter twice a year containing member's reports on pro-
jects, legal cases and developments in environ-
mental law. ehi therefore encourages its members to
submit such articles to be published in the Newslet-
ter, in English, in order to allow the exchange and
sharing of experiences with other members.

3 Annual Conference

The annual conference focuses on a different theme
in environmental law and is held at a different venue
each year. This event allows members to meet, ex-
change ideas and plan cooperative projects as well
as being legaly informative with talks from lawyers
and othersfrom all over the world.

4 Coordinating Bureau

The Coordinating Bureau is at the Oko-Institut in
Darmstadt, Germany, which is a non-governmental,
non-profit making research institute. The Bureau
acts as an information centre where members can
obtain information about others working in certain
areas thus promoting the development of interna-
tional projects and cooperation.

eln's BOARD

At the ehi annual conference in 1991, the participat-
ing members decided to create a board that assumes
partial responsihility for the Network's future devel-
opment. Members of the Board are:

James Cameron, Barrister, Foundation for Interna-
tional Environmental Law and Development (FIELD),
SOAS, University of London, U.K.

Jerzy Jendroska, Lawyer, member of the Research
Group on Environmental Law at the Polish Academy
of Sciencein Wroclaw, Poland

Sanford Lewis, Laywer, the Good Neighbor Project
for Sustainable Industries, Waverly, USA
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Stefano Nespor, Lawyer, editor of the "Rivista Guiri-
dicadell'Ambiente”, Milano, Italy

Nelly Paleologou, Member of the board of the Greek
Environmental Law Association, Birdlife Interna-
tional, Brussels, Belgium.

Marga Robesin, Staff Lawyer with the Stichting
Natuur en Milieu, Utrecht, the Netherlands

Gerhard Roller, Staff Lawyer with the OKO-Institut,
Darmstadt, Germany

Nicolas de Sadeleer, Lawyer and Academic for the
centre d'éude du droit de I'environnement (CEDRE)
at the facultés universitaires Saint-Louis, Brussels,
Belgium

Todd True, Lawyer, Sierra Club Legal Defense Fund,
Sesttle, USA

IMPRINT

Editors:
Betty Gebers

Heike Unruh
Environmental Law Network International (elni)

Address:

ehi

c/o ® Oko-Ingtitut e.V.
Bunsenstr. 14

64293 Darmstadt
Germany

Td: +496151/81 91 31
Fax: +49 61 51/81 91 33
e-mail: unruh@oeko.de

M anuscripts should be submitted to the Editorson a
3.5 floppy disk using an IBM compatible word proc-
essing package. Articles that are not signed are in
the responsibility of the Editors.

The ehi Newsletter is the Newsletter of the Environ-
mental Law Network International. It is distributed
twice a year to its members at the following price
levels: commercial users (consultants, law firms,
government administrations): DM 100/S$60; private
users, students, libraries: DM40/US$25. Members
from Central and Eastern Europe will receive the ehi
Newsletter free of charge. Non-members can order
single issues at a fee of DM 10 incl. packaging. The
Environmental Law Network International also wel-
comes an exchange of publications as a way of pay-
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ment. Private members and libraries who feel that the
charge is exceeding their financial capability can
subscribe to the newsletter at a reduced rate on
request.

The eni Newsletter is prepared with the financial and
organisational support of the Oko-Ingtitut eV., a
non-profit private research institute. The address of
the main office is. Oko-Ingtitut e.V., P.O. Box 62 26,
79038 Freiburg, Germany.

Authors of this issue:

Betty Gebers, Coordinator of the Environmental Law
Network International (en), Staff Lawyer, Environ-
mental Law Division, Oko-Institut, Darmstadt, Ger-
many

Sven Deimann, environmental lawyer, Court of Ap-
peal, Berlin, Germany

Paul Hamblin, Environmental Assessment Officer,
Council for the Protection of Rural England, London,
UK

Morihiro I chikawa, Lawyer, Sapporo, Japan

Ralf Jilich, Staff Lawyer, Environmental Law Divi-
sion, Oko-Institut, Darmstadt, Germany

Jeremy Wates, Coordinator of the ECO delegation
to Convention negiotiations, Bantry, Ireland

Sonja Zadler, Trainee Lawyer, Bochum, Germany
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elni PUBLICATIONS

International Environmental Impact
elni (Ed.)
Environmental Impact Assessment
European and Comparative; Law and Practical
Experience

Cameron My Ltd. London 1997, 284pp, ISBN 1
874698 074, ph. £40 post paid UK, £45 post paid EU,
£50 post paid other countries.

The new elni book assembles the papers of the elni
Annual Conferencein Milan in October 1996. It aims
to highlight the latest developments in the use of
EIA from an international perspective. Reports from
Western and Eastern Europe, North America, Aus-
tralia, and Africa give an impression of the regional
differencesin the application and design of EIA.

The book is divided into five sections: EIA - Ten
Years of Experience in the European Community,
EIA Procedures before national courts, Procedural
Aspects of EIA, EIA in Internationa Policy, Eco-
nomic and Social Aspectsof EIA.

Sven Deimann / Bernard Dyssli (Eds.)

Environmental Rights
Law, Litigation and Access to Justice

Cameron My Ltd. London 1995, 340pp, ISBN 1
874698-11-2, pb. £40 post paid UK, £45 post paid EU,
£50 post paid other countries.

The elni volume no 7 assembl es the papers of the elni
conference on Citizens Rights and Litigation in Envi-
ronmental Law in Strasburg. The contributions de-
scribe the efforts at the constitutional and institu-
tional level to establish aright to a healthy environ-
ment, and the strategies pursued to ensure those
rights. It offers a overview of recent NGO litigation
experience, and essential advice on how to mount
such actions. The title covers information essential
to practitioners and academics who wish to have an
analysis of the comparative aspects of environ-
mental laws.

Betty Gebers / Jerzy Jendroska

Environmental Control of Products and Substances
Legal Concepts in Europe and the United States

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1994, Vol. 6, 179pp., ISBN 3631-47672-8, pb.
DM#65,00

Traditionally, environmental law has focused on the
impacts of industrial plants. Although far from being
comprehensive, there exists a broad range of direc-
tives covering the classical environmental issues of
air pollution and water pollution in the European
Community and in national legislations. Future envi-
ronmental law and policy will have to consider much
more than in the past the effects of products and
substances. New models, like concepts for a regula-
tion of materials flows, will have to be devel oped.
This volume assembles the contributions of the 1993
Annual Conference of the Environmental Law Net-
work International, which was devoted to this par-
ticular issue. The book starts with an outline of re-
cent developments in the EC and in Central and
Eastern Europe. The impacts of substances during
the life cycle of a product and the existing regulatory
to handle these impacts are a further focus of the
book. Further contributions relating to the field of
conflict between product control and the internal
market are followed by reviews of new instruments
that could lead to a better information and control.

Thomas Gehring

Dynamic International Regimes
Institutions for International Environmental
Governance

Peter Lang Verlag Frankfurt/M., Bern, New York,

Paris 1994, Val. 5, 515pp., 22 fig. 12 tab., ISBN 3-631-
47631-0, pb. DM 128,00

International environmental regimes are dynamic
institutions for international governance in rapidly
changing issue-areas. They comprise cooperative
arrangements and permanent negotiation processes.
This volume examines international governance by
environmental regimes empiricaly and theoretically.
It thoroughly explores the formation and develop-
ment of the regimes on long-range transboundary air
pollution and the protection of the ozone layer. Sub-
sequently it develops a theoretical concept of norms
and institutions that draws attention to the impor-
tant role of negotiations and collective decision-
making for the improvement of sub-optima out-
comes. Dynamic international regimes are conceived
of as institutions that are highly suitable for interna-
tional policy-making.
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Andrea Sander / Peter Kiippers (Eds.)

Environmentally Sound Waste Management?
Current Legal Situation and Practical Experience in
Europe

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris, 1993, Val. 4, 241pp., ISBN 3631-45863-0, pb.
DM74,00

The book assembles the revised papers presented to
an international working conference on international
waste policy convened by the Environmental Law
Network Internationa in May 1991 in Germany. The
focus is on EC, national and regional waste man-
agement law, and implementation and pratice in 15
countries of Europe. Thisis supplemented by analy-
ses of relevant organisations and rich statistical
material; thus volume 4 in the elni publication series
offers a unique comparative overview. The pan-
European perspective showed a serious risk of "eco-
dumping”, i.e. the export of waste to countries with
lower disposal standards. Therefore "global domes-
tic policy” must become the guiding principle of
national and international regulation and one of the
mai n tasks of environmental organisations.

Betty Gebers / Marga Robensin (Eds.)

Licensing Procedures for Industrial Plants and the
Influence of EC Directives

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1993, Vol. 3, 166pp., ISBN 3631-45580-1, pb.
DM59,00

The contributions of this volume illustrate the influ-
ence EC legislation aready has on licensing proce-
dures for industrial installations in the Member
States of the European Communities. For a number
of the most important EC Directives, overviews of
the current state of implementation in the Member
States are given. This is complemented by country
reports on the formal transposition and practical
implementation of the obligations arising from EC
law in selected Member States. In order to be able to
assess EC environmental legislation it is highly in-
teresting to look at the legislation in countries out-
side the European Communities. Reports on the
regulation of licensing procedures in the USA and
Australia give an impression of how the instrument
of Environmental Impact Assessment, which is rela-
tively new to the EC, has proven itself there.

32

Peter v. Wilmowsky / Gerhard Roller
Civil Liability Waste
A Legal Analysis of the Proposed EC Directive

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1992, Vol. 2, 196pp., ISBN 3631-45172-5, pb.
DM59,00

In recent years there has been an increase in the use
of new strategies in environmental law which aim at
supplementing command and control regulation with
economic incentives in order to reduce pollution.
Such incentives also aim to incorporate improved
civil law remedies. Against this background the
Commission of the European Communities has pro-
posed a directive on civil liability for damage caused
by waste which is carefully examined by this study.
Although the Commission's proposal dates from
1991 the key issues of the proposal are still highly
relevant in current political discussions on environ-
mental civil liability. The importance of the issue has
been highlighted by the recently adopted " Greenpa-
per on Civil Liability". The authors of this study
scrutinise the provisions of this proposed EC direc-
tive and devel op policy recommendations on the key
issues of waste liability law. The main chapters deal
with the question of who should be subject to strict
liability, requirementsin relation to causation, legal
remedies which should be available in case of dam+
age to the environment, and the question of compul-
sory environmental insurance.

Martin Fihr / Gerhard Roller (Eds.)

Participation and Litigation Rights of
Environmental Associations in Europe
Current Legal Situation and Practical Experience

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1991, Val. 1, 196pp., ISBN 3631-43648-3, pb.
DM59,00

The first volume in the network's publication series
contains the revised papers presented at the net-
work's first conference in 1990. It provides a com
prehensive comparative overview of participation
and litigation rights for environmental associations
across Europe. The individual contributions to this
volume are supplemented by a compilation of the
relevant statutory law in force. As indicated in the
title, the focus is not only on a discussion of the
relevant legal provisions. In addition the contribu-
torsillustrate the practical aspects to association law
suits brought by environmental groups and organi-
zations.
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If you want to join the Environmental Law Network International, please send the form to the elni
Coordinating Bureau:

[ B

elni

c/o Oko-Institut e.V.
Bunsenstr. 14

64293 Darmstadt
Germany

L |
DECLARATION OF MEMBERSHIP

Yes, | hereby join the Environmental Law Network International.

Name:

Organization:

Profession:

Street:

City / Country:

Tel: Fax:

Email:

| subscribe to the elni Newsletter at a cost of
L DM100/US$60 per year for commercial users (consultants, law firms,
government administrations)

L1 DM40 / US$25 per year for private users, students, libraries

Please enclose a cheque or transmit the amount to our account No 185232-755 with the Postgi-
roamt Karlsruhe, Bank Code 660 100 75 (please mention "KST 2914").

Date Signature

Members from Central and Eastern Europe will receive the ehi Newsletter free of charge. Non-members can order single issues at a fee of
DM10 incl. packaging. The Environmental Law Network International also welcomes an exchange of publications as a way of payment.
Private members and libraries who feel that the charge is exceeding their financial capability can subscribe to the Newsletter at a reduced rate
on request.
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