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International Environmental Impact
Assessment
European and Comparative; Law and Practical
Experience

The new elni book assembles the papers of the elni
Annual Conferencein Milan in October 1996. It aims
to highlight the latest developments in the use of
EIA from an international perspective. Reports from
Western and Eastern Europe, North America, Aus-
tralia, and Africa give an impression of the regional
differencesin the application and design of EIA.

The book is divided into five sections. EIA - Ten
Years of Experience in the European Community,
EIA Procedures before national courts, Procedural
Aspects of EIA, EIA in International Policy, Eco-
nomic and Social Aspects of EIA. Authors of the
eighth elni volume are: JE. Bonine, T. Bunge, A.
Churie, A. Curatolo, M -F. de Jong, J.F. DiMento,
F.S. Gertler, P. Hamblin, G. Hag, U. Kjdlerup, K.
Koussoulis, C. Loots, A. Massarutto, |. Melaki, V.
Mischenko, P. Stein.

The price of the book is. £40 post paid UK,
£45/$80 post paid EU, £50/$88 post paid outside
of EU. It is published by Cameron& May Ltd, 69-71
Bondway, London SW 8 1SQ, UK. Tel. +44 (0) 171
582 7567, Fax: +44 (0) 171 793 8353. ISBN: 1
874698074, 284pp., pb.

EIA Working Group

The elni Conference in Milan on environmental im-
pact assessment showed that the EIA is used as a
tool of environmenta protection all over the world.
The contribution from the speakers and the follow-
ing discussions revealed that in spite of similaritiesa
lot of conceptual differences do exist. The interna-
tional exchange of experiences can give new ideas
for national measures. Therefore an EIA working
group was established at the Oko-Institut. Up to
now the group consists of 12 members from 8 coun-
tries.

If you are interested in receiving more information,
contact our email address: gebers@oeko.de.

elni Conference - Call for Papers

The next elni conference was originally scheduled for
October 1997. This date cannot be kept as our fund-
raising activities were not as successful as expected.
However, we definitely plan to have the meeting in
October 1998. The proposed topic is ,,De-regulation
and privatization in environmental protection*. The
elni Coordinating Bureau encourages everyone to
submit papers on the topic or participate in the con-
ceptual preparation of the conference.

Please contact Betty Gebers: Tel.+496151
819115, Fax: +49 6151 819133, email:
gebers@oeko.de.
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ARTICLES

Environmental Protection in the New South African Bill of Rights

by Cheryl Loots

1 Introduction

In April 1994 South Africa became a true democracy
when, for the first time, people of all races voted for
the government of their choice and a constitution
containing a Bill of Rights' came into dfect. That
first constitution wasinterim. It established a Consti-
tutional Assembly and mandated it to draft a new
Constitution in accordance with principles laid down
in the interim Constitution? The new Constitution
was enacted by the South African Parliament in
December 1996 and came into operation on 4 Febru-
ary 1997°.

The Bill of Rights* in the new Constitution includes
environmental rights®, which are complemented by a
provision which gives any person the right to claim
relief from the courts where an infringement of the
Bill of Rights is alleged, irrespective of whether that
person is adversely affected by the infringement®
There is also a right of access to information e-
quired for the exercise or protection of any of the
rights guaranteed by the Constitution’ and aright to
just administrative action? The combined effect of
these clauses promises to make environmental law
effective - an adjective which previously would have
been inappropriate with regard to South African
environmental law.’

2 The Environmental Rights

Section 24 of Constitution provides that everyone
has the right

(@) to an environment that is not harmful to their
health or well being; and

(b) to have the environment protected, for the
benefit of present and future generations,

through reasonable legislative and other

measures that -

(i) prevent pollution and ecological degra-
dation;

(i) promote conservation; and

(iii) secure sustainable development and
use of natural resources while promot-
ing justifiable economic and socia de-
velopment.

The interim Constitution, which was in operation
from 27 April 1994 until 4 February 1997, contained
only the right to an environment not detrimental to
health and well-being.’® While environmentalists
welcomed the inclusion of an environmenta right,
many believed that the clause in the interim Consti-
tution was weak because it was framed in the nega-
tive, and that it reflected a reluctance on the part of
government to take responsibility for environmental
protection. The clause in the new Constitution con-
stitutes proof that the ANC-led Government of Na-
tional Unity has no qualms about accepting such
responsibility.

Jan Glazewski, a leading South African environ-
mental law academic, said that the clause in the in-
terim Constitution was open to criticism because it
was anthropocentric, being focused on people at the
expense of environmental integrity. He remarked that
the narrow construction of the clause did not en-
compass the three generally accepted components
of environmental law: resource utilization and con-
servation, pollution control and waste management,
and planning and development law. He also d-
served that the dause failed to refer to generally
accepted international environmental principles such
as sustainable development, protection of bio-
diversity and the rights of future generations.*

The drafters of the new Constitution responded by
incorporating al these components and principles
into a clause which, it is submitted, gives every
person the right to compel state authorities to make
appropriate legislation for the protection of the envi-
ronment and ensure compliance therewith.

Ordinarily one would be wary of suggesting that the
courts might make an order compelling the govem-
ment to make law because in most jurisdictions the
doctrine of separation of powers prevents a judicial
authority from telling alegislative authority what law
it should make.™

Section 24(b) guarantees the right ‘to have the envi-
ronment protected ... through reasonable legislative
and other measures'. It is difficult to read this as
anything other than express constitutional authority
for the courts to order the legislature to make law to
protect the environment if this is necessary to
achieve the objects set out in the clause.
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There are clauses in other national constitutions
which impose a duty upon the state to protect the
environment, but they tend to be framed as direc-
tives of state policy rather than as guarantees of
individual rights. Constitutional directives of state
policy are generally regarded as not being enforce-
able by the courts.™ For instance, the Indian Consti-
tution, which contains a clause, under the heading
‘Directive Principles of State Policy’, imposing a
duty upon the state to protect the environment and
safeguard the forests and wildlife of the country,*
expressly provides that its directive principles are
not enforceable by any court.”®

The Namibian Constitution, which is particularly
relevant because it is the constitution of a
neighbouring state, enacted only a few years before
the new South African Constitution, provides a-
other example. It too differentiates between funda-
mental rights and directives of state policy and im-
poses duties upon the state with regard to environ-
mental protection as directives of state policy.”® Itis
reasonable to assume that the drafters of the new
South African Constitution considered the formula-
tion in the Namibian Constitution and rejected it in
favour of an enforceable right to require the state to
enact and implement laws necessary to secure the
objectives set out in s 24(b)(i)-(iii).

There is no doubt that the South African courts
have the power to require state administrative au-
thorities to implement environmental legislation.
They have the same inherent power that English
courts have to review the actions of and decisions
of administrative agencies of the state, and to issue
mandatory orders compelling state authorities to
fulfil dutiesimposed by statute.

In a recent case”, at the request of a conservation
organization, a South African court granted an order
compelling the national Minister of Environmental
Affairs and provincia authorities to comply with
their statutory obligations to protect the beautiful,
unspoilt coastline of the Transkei, a region on the
east coast of South Africa. This case was brought
without the benefit of the provisions of s 24(b) of
the new Constitution, since it was decided under the
interim Constitution, which contained no similar
provision. It seems clear that under the new Consti-
tution the position of an applicant for this kind of
relief would be even stronger than it was at common
law.

It is submitted that the drafters of s 24(b) of the new
Constitution intended to create a right, enforceable
against the state, to require legislative authorities to
make laws necessary to achieve the environmental
objectives of the clause and to require executive
authorities to implement such laws. The use of the
adjective ‘reasonable’ with regard to the legislative
and other duties of the state in respect of environ-

mental protection tends to support this interpreta-
tion. The drafters would clearly have had in mind
that the court would have to weigh the necessity for
law or administrative action against the capacity of
the relevant authority to do what was being de-
manded.

3 Standing to Claim Environmental Protection

Before 1994 South African courts, like courtsin most
other countries, required a plaintiff to have standing
in the sense of having a personal interest in the relief
claimed. The plaintiff had to claim relief in his, her or
its own interest, not in the interest of other persons
or in the public interest.’®

In anumber of cases courts refused even to allow an
organization to claim relief in the interests of its
members. Thus where an association representing
farmers tried to interdict the spraying of hormonal
herbicides, which were damaging the crops of its
members, the court held that the organization had no
standing and that the farmers should have ap-
proached the court themselves.'

The interim Constitution introduced a new approach
to standing in that its Bill of Rights contained a
clause which enabled any person, in the event of the
infringement or threatened infringement of a guaran-
teed right, to claim appropriate relief from a court in
his or her own interest, in the interest of another
person unable to approach the court, in the interest
of agroup or class of persons or in the public inter-
est. Associations were expressly authorised to act
in the interests of their members®

These provisions have been re-enacted in s 38 of the
new Constitution which provides that the following
persons may approach a court alleging that aright in
the Bill of Rights has been infringed or threatened,
and the court may grant appropriate relief, including
adeclaration of rights

(@) anyoneacting in their own interest;
(b) anyone acting on behalf of another person
who cannot act in their own name;

(c) anyone acting as a member of, or in the inter-
est of, agroup or class of persons;

(d) anyoneacting inthe publicinterest; and
(e) an association acting in the interest of its

members.

This liberalisation of the standing principle is d-
ready having an impact on environmental law in
South Africa. Whereas previously there had been
virtualy no environmental litigation, in 1996 three
cases were reported in which the open standing
clause of the interim constitution assisted parties
claiming environment-related relief. Trustees of a

3
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land-owning trust succeeded in interdicting provin-
cial authorities from permitting the establishment of
a steel mill in an ecologically sensitive area pending
an investigation into the environmental impact of the
development;? the national Minister of Health and
Welfare claimed an interdict in the interests of a
community whose rights to a pollution-free envi-
ronment were being infringed® and a conservation
organization obtained an order compelling national
and provincial environmental authorities to protect
the environment in a coastal area® This year, in a
case which is not yet reported, the Eastern Cape
division of the High Court, at the request of the
South African Endangered Wildlife Trust, inter-
dicted a development which would have destroyed
the natural habitat of the endangered Brenton Blue
Butterfly (Orachrysops Niobe), a red data book spe-
cies, the entire habitat of which encompasses a two-
hectare piece of land.

Class actions are an important procedure for making
environmental law effective because large numbers
of people are often adversely affected by pollution
or environmental degradation. Class actions were
completely unknown in South African law before the
interim Constitution came into operation. The repre-
sentative action which was developed by the Eng-
lish Court of Chancery® was received into the law of
the United States, Canada, Australia and New Zea-
land, but not into South African law.

The courts in South Africa have accordingly not
developed procedures appropriate to class actions,
nor are there at present any rules of court which
apply specifically to class actions® This has given
rise to some difficulties because s 38(c) and its
predecessor, s 7(4)(b)(iv) of the interim Constitution
have introduced the concept of a class action but
the courts are uncertain as to the procedures to be
followed?’

In the United States, where class action law is best
developed, a class action can be brought only by a
member of the class who is adversely affected in the
same way as other members of the class. The word-
ing of s 38(c) embraces the concept of the ideologi-
cal plaintiff, making it clear that a person claiming
relief in a class action need not be personaly al-
versely affected, for it refers to ‘anyone acting as a
member of, or in the interest of, a group or class of
persons.” This opens the way for any person - a
natural person, juristic person or state officia® to
claim relief in the interest of persons who are al-
versely affected by the infringement of the environ-
mental rights contained in s 24 of the new Constitu-
tion.

4 Access to Information

With the new democracy has an come an openness
and transparency which was not at al characteristic

of the old South African regime, whose benchmark
was secrecy. The Environment Conservation Act 73
of 1989 did require administrative officials to give
reasons for decisions made in terms of that Act, but
did not oblige them to furnish the information upon
which their decisions were made. Other environ-
ment-related statutes contained, and still do contain,
secrecy clauses which prohibit the disclosure by
administrative officials of information acquired dur-
ing the course of considering permit applications or
undertaking other regulatory activities, often making
the disclosure of such information a criminal d-
fence.”

Section 32 of the new Constitution guarantees a
right of access to information held by the state,
entitling a person who requires information for the
purpose of enforcing an environmental right to ac-
cess to information which is necessary for the en-
forcement of that right. Theright to such information
has already been acknowledged by the court in a
matter in which the applicants claimed an order com-
pelling the Minister of Environment Affairs and
Tourism to make available certain documentary in-
formation, in terms of the access to nformation
clause of the Interim Constitution, for the purpose of
enabling the applicants to object to a rezoning of
land which they alleged was environmentally unde-
sirable.®

There is no doubt that the validity of the secrecy
clauses which still exist in many environment-related
statutes are subject to attack on the basis of s 32. If
the state relies on a secrecy clause, it will have to
justify the limitation of the right to access to infor-
mation in terms of s 36(1) of the Constitution, which
providesthat:

Therights in the Bill of Rights may be limited only
in terms of law of general application to the extent
that the limitation is reasonable and justifiable in
an open and democratic society based on human
dignity, equality and freedom, taking into account
all relevant factors, including -

(a) the nature of theright;

(b) the importance of the purpose of the limita-
tion;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its
purpose; and

(e) lessrestrictive means to achieve the purpose.

5 Conclusion

The provisions of the South African Constitution
which create environmental rights, guarantee stand-
ing to enforce those rights and facilitate access to
information herald a new era for environmental pro-
tection in that country. Where previously environ-
mentalists were faced to numerous barriers to litiga-
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tion, they are now encouraged by the Bill of Rights vention Act, 45 of 1965, which prohibit the disclosure of any information

to take action in their own interest, in the interest of relating to any manufacturing process. , ,
others and in the public interest. % Van Huyssteen & others NNO v Minister of Environmental Affairs and

Tourism & others, 1996 (1) SA 283 (C).
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Aspects législatifs et réglementaires de I’environnement au Maroc

par Rahhal Maarouf

1 Introduction

L’ objet de cet article est d’ essayer d’ apporter un
éclairage ala problématique de la prise en compte de
I'environnement par le droit et contribuer un tant soit
peu ala connaissance et a la promotion du droit de
I'environnement en tant que nouvelle discipline
juridique visant la protection des ressources naturel-
les et I'amélioration de la qualité de la vie au profit
des générations présentes et futures.

L'environnement a été pris en compte par le droit de
maniére spécifique a partir du moment ou la prolifé-
ration des pollutions et nuisances a paru compro-
mettre |a croissance économique et la santé publique

Il faut dire que la solution du probléme de I'environ-
nement ne peut étre uniquement juridique. Elle est
aussi et surtout fonction de facteurs politiques,
économiques et techniques. Mais I'importance de
ces facteurs ne doit pas éclipser le role du droit en
tant qu'élément de régulation sociale dans un do-
maine directement rattaché a l'intérét général et tou-
chant intimement le cadre de vie de la société toute
entiére.

La prise en compte de I'environnement par le droit
est devenue plus que jamais une nécessité impé-
rieuse dans les stratégies juridiques de protection et
de mise en valeur de I'environnement de nombreux
pays. Déja en 1972 lors de la conférence de Stock-
holm la communauté internationale avait jeté les
premiers fondements de base des politiques juridi-
gues environnemental es national es.

Plus récemment, cette méme communauté, lors de la
conférence du sommet de la terre réuni & Rio de
Janeiro en juin 1992 - alaquelle le Maroc a participé
de maniere trés active et y a été représenté a un
niveau trés élevé - a affirmé, de maniére solennelle
I'importance des outils et supports juridiques de
toute politique de protection et de mise en valeur de
I'environnement, étant entendu que toute action
notamment juridique doit sinscrire dans le cadre
d'un certains nombre d'orientations générales dont
notamment:

- L'Environnement est une composante essentielle
du développement durable: il existe une corrél-
ation étroite entre la préservation de |'environne-
ment et le développement durable (sans compro-
mettre les besoins des générations présentes et
futures).

- L'Environnement implique une approche globale et
intégrée tant sur le plan interne qu'international.

- L'Environnement constitue une responsabilité
collective: I'environnement doit étre érigé en tant
que patrimoine national dont la préservation cons-
titue une préoccupation d'intérét général, sa pro-
tection incombe a I'Etat, aux collectivités locales,
aux associations et aux simples particuliers.

2 Le cadre législatif et réglementaire de
I’environnement

L'étude du droit de I'environnement au Maroc ne
constitue pas un théme de recherche favori. Il n'est
gue de constater le peu de travaux qui lui ont été
consacrés a ce jour pour sen convaincre. Si 1'on
excepte les rares contributions de certains juristes
marocains, le domaine semble avoir été quelque peu
oublié.

Comment expliquer cette méconnaissance par le
droit d'un domaine qui prend actuellement dans les
pays développés des proportions extrémement poli-
tiques (I'électorat écologiste constitue un poids
potentiellement influent).

Est-ce parce que c'est un domaine relativement nou-
veau ? Est-ce parce que c'est un domaine qui consti-
tue un luxe pour les pays en voie de développement
comme le soutient un certain nombre d'auteurs?

Les pays en voie de développement ne sont pas
"gatés" par la nature. Ils se trouvent pour la plupart
d'entre eux dans des zones arides ou semi arides
(Hémisphére Sud). De cette situation géographique
découlent des conséquences facheuses pour |'envi-
ronnement notamment la fragilité des écosystémes
et la rareté des ressources en eau. A cet handicap
naturel viennent s'ajouter les constantes du surpeu-
plement et de |a faiblesse des moyens financiers. De
plus ces pays seront sans doute entrainés dans le
méme engrenage qui a conduit les pays développés
a connaitre I'état de I'environnement que |'on sait;
développement industriel, concentration urbaine,
surexploitation des ressources, pollutions de toutes
sortes...

Compte tenu de ces considérations, on ne saurait
soutenir le caractére fallacieux des problémes de
I'environnement dans les pays en voie de dévelop-
pement. Ceux-ci connaissent, a des degrés divers,
des probléemes d'environnement qui risquent de se
poser avec beaucoup plus d'acuité dans I'avenir si
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['on ne pense pas dés a présent a mener une politi-
gue cohérente de I'environnement basée sur une
gestion rationnelle des ressources et sur une pré-
vention des pollutions et des nuisances et consis-
tant a éviter les erreurs commises en ce domaine par
les pays développés.

Qu'en est-il de la situation du Maroc ? Le Maroc, a
I'instar des pays en voie de développement, connait
un certain nombre de problémes d'environnement
d'ampleur variable. Ces problémes sont soit d'origine
naturelle, soit liés a I'activité de I'hnomme (pollutions
et nuisances, dégradation des ressources naturelles
notamment la déforestation, I'érosion, la désertifica-
tion, la dégradation du patrimoine culturel et des
sites...).

Face a cette situation, quelle a été la réaction du
|égislateur marocain? Cette réaction peut étre quali-
fiée tout de suite d'abondante et de positive. En
effet, il serait injuste de parler de vide juridique dans
le domaine de I'environnement.

Les textes |égislatifs et réglementaires existant en la
matiere sont trés nombreux, variés et embrassent un
large éventail de secteurs: eau, faune, flore, sol et
sous sol, hygiéne et sécurité, monuments et sites. La
liste n'est pas préte d'étre close.

Le droit positif marocain de I'environnement, en
dépit des mérites incontestables qu'il présente, souf-
fre d'un certain nombre de faiblesses. Mais les a-
tions menées par les pouvoirs publics dans les diffé-
rents secteurs en vue de sarefonte et son actualisa-
tion peuvent étre prometteuses.

3 Les mérites de la législation environnemen-
tale marocaine

Le cadre étroit de cet article ne permet pas d'exami-
ner tout le systéme juridique de protection de I'envi-
ronnement en vigueur, néanmoins, on essayera de
dégager quelques constantes a travers |'examen de
certaines techniques de protection appliquées a des
domaines choisis arbitrairement: les établissements
classés, I'eau et laforét. || sagit des techniques de la
domanialité publique, des actes administratifs unila-
téraux et du controle et des sanctions.

3.1 La protection dans le cadre de la domanialité
publique

Sagissant du domaine de I'eau, le législateur maro-
cain, apres des hésitations a consacré le principe de
la domanialité pyblique de toutes les eaux. Il I'a fait

par le dahir du 1 Juillet 1914 modifié et compl été par
le dahir du 8 Novembre 1919.

En effet, toutes les eaux marocaines qu'elles soient
superficielles ou souterraines sont des biens du
domaine public sous la seule réserve des droits
acquis sur ellesavant 1914 ou 1919.

Laloi n° 10-95 sur I’ eau est venue renforcer ce prin-
cipe de domanialité publique. La notion de domania-
lité publique des eaux telle qu'elle est consacrée au
Maroc est alors une notion trés large. Elle dépasse la
conception du droit musulman selon laquelle seules
les grandes masses d'eau sont hors du commerce et
sont par conséquence la propriété de lacommunauté
musulmane. Elle est également différente de ce
gu'elle est en France par exemple ou seuls les cours
d'eau navigables ou flottables font partie du do-
maine public. Elle est faite dans l'intérét de I'agri-
culture et non de la navigation. Enfin elle est sous-
tendue par des considérations socio-politiques: la
propriété publique de toutes les eaux permet a |'Etat
de consolider sa pesée et son contréle sur la société
civile.

Cette notion large de domanialité publique assure-t-
elle une protection efficace du patrimoine hydrauli-
que?

Le régime de la domanialité publique se caractérise
par un systéme particulier de protection contre les
atteintes qui sont de nature a compromettre son
affectation.

Le domaine public est protégé contre les risques de
démembrements juridiques par les deux principes de
I'inaliénabilité et de I'imprescriptibilité" consacrés par
I'article 4 du dahir du 1er Juillet 1914 sur le domaine
public.

Par ailleurs, les prises d'eau par lesquelles est opéré
un prélévement sur la ressource c'est-a-dire une
utilisation privative d'un bien domanial sont accor-
dées discretionnairement, peuvent étre a tout no-
ment modifiées ou retirées et sont soumises au
paiement de redevances.

Dans le domaine de |la forét, les terrains forestiers
furent a leur tour incorporés au domaine public par
le dahir du 10 Octobre 1917.

De méme, les droits de péche et de chasse ont été
transférés a I'Etat respectivement par les dahirs du
11 Avril 1922 et du 21 Juillet 1923.

La protection de I'environnement telle qu'elle est
assurée par la domanialité publique peut néanmoins
se révéler limitée en raison des dérogations qui lui
sont apportées. Ces restrictions apparaissent en
particulier dans les droits reconnus aux usagers
dans|'utilisation de |'eau et de laforét.

3.2 Le systéme des autorisations et des déclara-
tions

Dans le domaine de la forét, le dahir du 10 octobre
1917 a ingtitué en matiére de défrichement un sys-
teme de déclaration préalable sil sagit de particuliers
ou d'autorisation pour les collectivités et |es établis-
sements publics.



elni 1/97

Environmental Law Network International

L'article 25 du dahir du 10 octobre 1917 mentionne
les cas pour lesquels I'opposition au défrichement
peut étre prise. Il sagit notamment du maintien des
terres sur les montagnes ou sur les pentes, de la
défense du sol contre I'érosion, du maintien de
I'équilibre économique et social des populations.

En cas de non respect de la législation sur les défri-
chements, le contrevenant est condamné a une
amende de 240 a 480 Dirhams par hectare défriché. Il
peut également Iui étre ordonné d' établir les lieux

défrichés en état de bois dans un délai ne pouvant
dépasser trois ans. Mieux encore, le propriétaire du
fond défriché est tenu pour responsable pénalement
méme si le défrichement de ces bois a été effectué
par une tierce personne a moins qu'il ne I'ait signalé
a l'administration avant que celle-ci ne constate
I'infraction.

En matiére de lutte contre lesincendies, lalégislation
forestiére a prévu des mesures strictes de préven-
tion ainsi que des sanctions trés sévéres. C'est ainsi

gu'elle interdit de porter ou d'allumer du feu en forét
et jusgu'a 200 meétres de sa lisiére, en dehors des
habitations et des bétiments d'exploitation. En cas
d'infraction, I'auteur d'incendie est puni d'un empri-
sonnement de 3 mois a deux ans sans préjudice des
dommages et intéréts. Cette méme | égislation prévoit
également une solidarité quant a la lutte contre les
incendies. Ainsi quand un feu se déclare en forét,
toute personne valide peut étre requise pour aller le
combattre. Et quiconque refuse son concours sans
motif valable se verra infliger une amende et pourra
étre emprisonné de 5 jours atrois mois.

Plus significatives encore sont les dispositions de
['article 56 du dahir du 10 Octobre 1917 qui punissent
de travaux forcés a temps toute personne qui aura
volontairement mis le feu ou tenté de le mettre aux
foréts.

S'agissant de |la protection des ressources en eau et
piscicoles, les dispositions du dahir du 25 Ao(t 1914
sur les établissements insalubres, incommodes ou
dangereux combinées a celles du dahir du 11 Avril
1922 sur la péche fluviale sont trés révélatrices. En
effet, cette 1égislation prévoit des régles qui permet-
tent de contrOler les établissements qui, par leur
fonctionnement peuvent engendrer une dégradation
des ressources et du milieu aquatiques.

L'activité de ces établissements est soumise & un
régime dautorisation ou de déclaration selon la
catégorie de I'établissement. Ainsi |'autorisation
d'ouverture d'un établissement classé se caractérise
par sa précarité. Elle est toujours révocable mais
seulement dans un intérét public et moyennant une
juste indemnité. L'administration peut a tout moment
retirer son autorisation si elle estime que |'établisse-
ment présente une atteinte a I'ordre public. L'adni-

nistration est seule maitresse pour juger de I'exis-
tence d'unetelle atteinte.

En outre, l'autorisation d'établissement d'usines a

proximité du domaine fluvial ne pourra étre accordée
gu'acondition que les eaux résiduaires de ces usines
ne seront en aucun cas déversées dans les eaux du
domaine public terrestre.

Plus caractéristiques encore sont les dispositions de
I'article 6 du dahir du 11 Avril 1922 qui interdisent de
jeter ou d'amener dans les eaux des substances ou
appéts de nature a enivrer le poisson ou le détruire.
La nature seule de ces produits sans tenir compte de
leur quantité ou de leur concentration suffit a carac-
tériser le délit.

En cas d'inobservation des conditions imposées aux
exploitants d'établissements classés, la fermeture de
ces derniers peut étre ordonnée soit par le juge soit
par I'administration. En effet, le juge du tribuna de
premiére instance de la situation des lieux peut sur
réguisition de I'administration ordonner la suspen-
sion des travaux ou la fermeture d'établissements de
la 1" ou la 2™ catégorie jusqu'a I'intervention du
tribunal, et la fermeture d'établissements de la 3™
catégorie en cas d'inobservation persistante des
conditions auxquellesils sont soumis.

Deés lors I'on peut sinterroger sur la portée de ces
techniques de protection que nous venons d'exami-
ner et sur leur réle en matiére de protection de l'envi-
ronnement.

4 Les limites de la [égislation marocaine de
I'environnement

La législation nationale de I'environnement, bien
gu'elle soit si riche et si fournie, elle n'a pas pu endi-
guer de maniére efficace le phénoméne de dégrada-
tion de I'environnement et ce & cause d'un certain
nombre d'obstacles qui freinent son application et
qui peuvent étre résumés cormme suit:

a unelégislation ancienne et générale;

b unelégislation peu appliqués;

Cc unelégislation marquée par une diversité nor-
mative;

d unelégislation disparate et éparpillée atravers

une multitude de textes sectoriels;

une légidlation lacunaire;

|es amendes prévues sont peu dissuasives;

c'est un droit peu connu et mal intériorisé;

reste enfin un dernier obstacle et non des
moindres qui atrait au volet institutionnel.

>oQ ™t o
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5 L'action prometteuse des pouvoirs publics
en vue de redynamiser la législation environ-
nementale

(@) Le projet de loi relatif aux installations clas-
sées.

(b) Lesprojetsdeloi et de décret relatifsalalutte
contre lapollution de I’ atmosphére.

(c) Leprojet de loi sur la protection et la mise en
valeur del'environnement.

(d) Leprojet deloi sur la protection de I'environ-
nement marin.

(e) Leprojetdeloi relatif alaprotection du littoral.

Pour conclure trés succinctement, on peut dire que
I'efficacité d'un systéme juridique de protection de
I'environnement ne dépend pas uniquement de I'im-
portance de l'arsenal juridique de prévention et de
répression, il dépend aussi et surtout de la volonté
de tous les partenaires (administration, administrés)
de respecter cet arsenal et de collaborer ensemble
dans le but de protéger I'environnement national,
partie intégrante de I'environnement mondial.

C'est pourquoi nous recommandons a tous ces par-
tenaires de:

- veliller al'application des textes déja existants,

- activer I'adoption des projets de textes législatifs
et réglementairesrelatifs al'environnement,

- réglementer les domaines non encore couverts par
lalégidlation environnementale,

- encourager et promouvoir la formation et la sensi-
bilisation dans le domaine du droit de I'environ-
nement,

- participer activement a |'oeuvre de codification du
droit de I'environnement au niveau international et
pouvair ainsi tirer profit de la coopération interna-
tionale,

- accélérer le processus de ratification des conven-
tions pertinentes et veiller a l'intégration de leurs
dispositions dans le droit positif interne.

The ,,Space* of EIA Law in Developing Countries: The Case of Suriname

by Jan De Mulder

1 The ,,Space” of EIA Law

Impact assessment can be defined as a technique to
improve the data base for decision making through a
process of information generation related to the
identification, prediction, and assessment of the
effects of (in most countries) project implementation.
Impact assessment deals with four key problem
areas. identification (of effects), prediction and
measurement (of impacts), interpretation (by devel-
oping and using criteria), and communication (be-
tween parties)*. Impact prediction must give informa-
tion in order to answer the question whether a cer-
tain proposed activity or policy® is desirable and
acceptable.

Thus, impact prediction is especially important for
decision makers in cases of politically sensitive
topics, which attract the attention of the public opin-
ion (e.g. dioxine emissions) and where (legal) stand-
ards, criteria etc. exist to determine the significance
of impacts. ,, However most members of a sophisti-
cated public are already well aware of the fact that
ElAs are advocacy documents'®; one cannot deny
that governments try to address environmental
problems through the legal system by enacting and
enforcing EIA legislation, which provides for a pro-
cedural approach - and not a clear outcome” - in
order to safeguard environmental considerations.

Where the state is used to playing the leading role
in the normative system that constitutes the legal
order comprising rules, institutions (courts, depart-
ments, etc.) and the behaviour of officials, one may
say that the strict borderline between private and
public law (including environmental law) and the
corresponding interests is fading away. The funda-
mental aspect of public participation in the EIA
process (Smith, 1993: 62) illustrates the tendency
towards an ,upgrading“ of the individual from a
mere ,subject of law* to a person whose interactions
are given normative significance through his partici-
pation within the social field as influenced by indi-
vidual and collective preferences.

In order to gain realistic insights into the possibili-
ties and limits of an EIA in a development context
one must look further than the instrumentalist ,, top-
down" function of EIA law. In this article | will e«
plore a few aspects of what has been called by legal
philosophers , the space of law*"® particularly focus-
ing on ElAs in developing countries and illustrated
by the situation in the republic of Suriname.



elni 1/97

Environmental Law Network International

2 The Emergence of EIAs in the International
Political and Legal Frameworks Related to
Sustainable Development

After the enactment of NEPA in the USA at the end
of the sixties, EIA systems have been introduced in
over a hundred jurisdictions throughout the world®.
Though the application of these regulations was
initially confined to the nationd jurisdictions, the
internationalisation of environmenta policy incre-
asingly influences intemational and national law’.
This development and the nethodological speci-
ficity of EIAs explain the fact that countries are no
longer solely interested in activities within their own
borders.

The crucia adoption of Directive 85/337/EC of 25
June 1985 on the environmental impact assessment
of certain public and private projects obliged the
member states to introduce an EIA system. Also
fundamental was the UN ECE Convention on Envi-
ronmental Impact Assessment in a Transboundary
Context, done at Espoo, on 25 February 1991 (and
yet not in force). The Espoo Convention, still the
first treaty focusing on EIAS, imposes more requi-
rements than the actual Directive 85/337°, which will
however soon be replaced.

Furthermore, there is no doubt that the UNCED
process was of mgjor importance. Two agreements
(the Convention on Biological Diversity which was
adopted on 5 June 1992 and came into force on 29
December 1993 and the Framework Convention on
Climate Change which was adopted on 9 May 1992
and entered into force on 21 March 1994) include
possihilitiesfor EIA requirements:

- Article 4 of the Framework Convention on Climate
Change provides that parties:
.»(...) take climate change considerations into a-
count, to the extent feasible, in their relevant so-
cial, economic and environmental policies and ac-
tions, and employ appropriate methods, for exam:
ple impact assessments, formulated and deter-
mined nationally, (...)*.°

- Article 14 of the Convention on Biological Diver-
sity requires parties ,, as far as possible and appro-
priate" to ,introduce appropriate procedures® re-
quiring environmental impact assessment.
In a critical commentary A. Boyle considers this
provision weak in comparison with e.g. the provi-
sions of the 1991 Espoo Convention. On the other
hand, it is far-reaching in one respect: ,(...) Most
of the earlier agreements which require EIA do so
solely in the context of transboundary harm. Their
purposeisto protect other states, or areas beyond
nationa jurisdiction. The Rio Convention, in con-
trast, deals primarily with the assessment o -
fects within the territory of the party conducting
it. (...) to that extent Art. 14 isimportant in empha-
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sizing the responsabilities now undertaken by
states for the management of their own national
environment (...).“ ™

Environmental impact assessment is the subject of
Principle 17 of the Rio Declaration on Environment
and Development, anon-binding legal instrument:

» Environmental impact assessment, as a ra-
tional instrument shall be undertaken for pro-
posed activities that are likely to have a signifi-
cant adver se impact on the environment and are
subject to a decision of a national authority.”

and Agenda 21 contains a number of references to
EIA (Sands, 1995: 581).

The Rio Declaration was the result of the major so-
cial and political changes that influenced the issues
of development and the environment during the past
decade. Where the intragenerational equity concept
was previously the central moral issue in the devel-
opmental economic law debate, the already existing
concept of the intergenerational equity has emerged
as the core value on which the international legal
framework for sustainable development should be
based™. Key aspects of this concept are intertempo-
ral issues and the precautionary principle of which
EIA forms an application™.

3 The Appearance of EIA in Developing Coun-
tries

Regarding the practice of EIA in developing coun-
tries, one has to distinguish the following underly-
ing reasons: domestic obligation (national legisa-
tion or contractual provision), externally imposed
EIA (foreign aid requirement or contractual provi-
sion), or avoluntary EIA.

Literature shows that some developing countries
such as the Philippines® introduced EIA legislation
rather early in comparison with developed countries
(e.g. Belgium: 1985). A comparison of EIA legisla-
tions in developing and developed countriesindica-
tes that the same principles are incorporated. With-
out wanting to idealize the EIA practice in develo-
ped countries, one can not deny that a number of
particular characteristics or factors are very influen-
tial on EIA in developing countries™:

- differences in environmental conditions (geo-
graphically, technically);

- differences in economical and technological con-
ditions;

- differences in the significance of environmental
impacts;

- differences in financing activities (often non-
domestic actors play a magjor role: aid agencies,
development banks, foreign companies);

Where the above-mentioned characteristics set the

broader context within which EIA should become
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operational, the following differences may be more
obvious when comparing EIA practices:

- institutional and legal differences including com:
pliance and enforcement:
»(...) Devising and promulgating environmental
assessment laws increases the likelihood of EA
being used for planning decisions, but thereis no
guarantee that thiswill occur in either industrial or

developing countries.“ **;

- differencesin decision-making;

- differences in approach for consultation and pub-
lic participation:
»(...) The lack of true representation in many gov-
ernments, in itself, poses an obstacle to citizens
attempting to give input into environmental deci-
sion-making. In some parts of the world, political
situations such as single-party governments may
strongly discourage any public opposition to ma-
jor development projects, making those who have
concerns regarding a proposal afraid of the repri-
salsthat may result from speaking out. Incorporat-
ing the voiced concerns and information provided
by the public during EA preparation remains prob-
lematic in both industrial and developing coun-
tries. Among other factors, this may be the result
of areluctance on the part of some experts to ac-
cept and respect information from those with less
formal training, or it may stem from the subjective
nature of some of the concerns of local citizens
that are difficult to verify or mesh with the often
technical and scientific focus of an EA.* (Mac-
Dondd 1994: 31)

Therefore, from the above-mentioned range of par-
ticular differences which in fact reflect the develop-
mental and environmental issues in developing
countries, it can be concluded that solving the prob-
lemsregarding lack of (comprehensive) EIA legislati-
on or weak enforcement of existing EIA regulations
is only a small but nevertheless necessary step
forward. As the effectiveness of EIA is more than
the compliance with aformal EIA law, a coordinated
approach is necessary if the local EIA practices are
to be improved.

As aready mentioned, EIA appears more than once
in Agenda 21: e.g. in Chapter 34 , Transfer of envi-
ronmentally sound technology, cooperation and
capacity building”:
» Support should be provided for programmes of
cooperation and asistance, including those pro-
vided by United Nations agencies, international
organizations, and other appropriate public
and private organizations, in particular to de-
veloping countries, in the areas of research and
development, technological and human re-
sources capacity building in the fields of train-
ing, maintenance, national technology needs

assessments, environmental impact assessments,
and sustainable devel opment planning.” .

Furthermore, Chapter 39 , International legal instru-
ments and mechanisms* of Agenda 21 includes the
following:

» Developing countries should also be provided
with technical assistance in their attempts to
enhance their national legislative capabilities
in the field of environmental law."

In his description of the demand of developing
countries for help with environmental law illustrated
by the case of Namibia, W. Wilson explicitly refers
to EIA. Among the areas in which expert assistance
may be required according to this author, | think the
following are relevant concerning EIA: the review
and development of national and secondary envi-
ronmental legislation; the amending of inherited
colonial legislation, capacity building by training of
lawyers (e.g. with respect to the need for better
contracts covering the exploitation of natural e-
sources), and the entitlement and registration of
land tenure by indigenous peoples.*® (Wilson, 1992:
973)

That legal technical assistance must necessarily take
the form of a foreign activity is illustrated by his
proposal that remedies could be devel oped whereby
multinational companies are made liable in their
home jurisdiction for serious environmental damage
done in other jurisdictions. However, one may won-
der if, in the case of a South-South investment
agreement, this approach would lead to a real solu-
tion.

4 The Case of Suriname

In 1994 ,The Economist® (June 4th) reported the
intention of the government of Suriname to grant
logging concessions to a foreign investor, called
MUSA. The article included the following sentence:

» MUSA will have to submit a cost-benefit
analysis covering the environmental impact and
measures to reduce damage, the effect of log-
ging in areas destined for hydropower, and
steps to secure the rights of indigenous peo-
ples*

As this former Dutch colony is coping with serious
economic problems, the government regarded the
exploitation of the forests as one of the few existing
development opportunities.

The proposed development drew the attention of
the public. However, but public awareness of the
relationship between economy and ecology was not
a new topic. In 1977 the faculty of Law of the Uni-
versity of Suriname organised a conferenceon , Law
and Development” and one of the subjects addres-
sed was ,, Some aspects of economic development
and ecology” (Surinaams Juristenblad, 1977, N 23:

11
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39). These good intentions have, however, not been
reflected in legidative programmes and daily legal
practices. Unfortunately, this country has not been
an exception in its post-colonial behaviour'®, In 1985
one of the recommendations of a seminar on the
environment included the amendment and codifi-
cation of the existing environmental legislation and
the improvement of compliance with an educational
approach. Five years later in November 1990 the,
then dtill active, National Environmental Commision
organised a seminar on ,, Environment and Develop-
ment“. A working group dealt with the issue of envi-
ronmental legislation which resulted in a publicati-
on™. This publication presents the view that a lot of
legislation is a colonia relic®, but also that a number
of different and rather inconsistent regul ations have
been introduced. In his conclusion L. Damen states
that a few fundamental issues, such as disclosure of
or access to environmental information, redress,
conpliance and enforcement, need to be dealt with.

He also recommends the introduction of EIA legisla-
tion as part of a framework for environmental law
(Damen, 1990: 78). With exception of the Law on
Forest Management of 18 September 1992 (Statute
Book, 1992, N 80) no substantive new environmental
act has been adopted since 1990%.

Although Suriname does not yet have EIA legisla-
tion, we nevertheless will try to outline the present
situation from a legal perspective, including the
opportunities for improvement.

When we take a closer look at the legal order of
Suriname, we should not forget that due to its his-
torical development the social structure of this state
is characterized by pluralisnf?. This means that its
legal system can be classified as pluralist which
means predominantly civil (Roman Dutch) law but
aso including elements of customary, Islamic and
Hindu law”. However the Constitution of Suriname
of 1987 (Statute Book, 1987, N 116, as amended by
the Law of 8 April 1992, Statute Book, 1992 N 38)
does not reflect this pluralism. This constitution has
been described as programmatic®. It contains a
number of objectives of which the protection of
nature and the conservation of the ecological bal-
anceisone. It is asocia objective of the State pro-
vided for in Article 6. Furthermore, anyone is enti-
tled to health (Article 36). Conceming the economic
objectives and approaches, Article 41 stipul ates that
the natural resources are the property of the nation
and are to be used for economic, social and cultural
development and that for this reason the nation has
the indefensible right to obtain possession of these
resources.

As the interior of Suriname is populated by Ma-
roons and Amerindians the exploitation of natural
resources such as the forests may pose legal pro-
blems®, as is already the case®®. The 1992 Forest
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Management Law stipulates in Article 41 that the
traditional rights of the indigenous peoples will be
respected ,,as much as possible*. In case of viola-
tion of such traditional rights the indigenous people
have aright of petition to the President of the Repu-
blic who shall establish an avisory commission.
This rather weak provision is not in agreement with
Suriname’s signature on the ILO Convention Num:
ber 169 concerning Indigenous and Tribal Peoplesin
Independent Countries, which recognizes the com+
mon property rights of such peoples.

Regarding international (environmental) law instru-
ments which may offer openings towards EIA in
Suriname it should be mentioned that Suriname
ratified the Convention on Biological Diversity on 12
January 1996. Suriname is also a Contracting Party
to the 1978 Treaty for Amazonian Cooperation:

» (...) the only ecological obligation of the
Treaty in Art. VIl appears in a rather vague
form: in order to rationally plan exploitation of
fauna and flora and to maintain the ecological
balance within the region, the Contracting Par-
ties are obligated to promote scientific re-
search, exchange of information and technical
personnel among the competent agencies so as
to increase their knowledge of the fauna and
flora of their Amazonian territories and to pre-
vent and control diseases in relevant territo-
ries.” (Hohmann 1994: 265)

Furthermore, Suriname acceded to the CITES Con-
vention in 1980, and to the RAMSAR Convention in
1985.

Treaties may currently be the only legal way to im
pose obligations but other opportunities should not
be overlooked. Two other channels, which dready
have led to the preparation of an EIS, should be
mentioned: the activities of foreign companiesin the
bauxite sector: Suralco (refining) and Billton (min-
ing); and requirements by aid agencies: e.g. the
Staatsolie oil refinery? for which an EIS was e-
quired by the Dutch development cooperation
agency. The Dutch State operates as the guarantor
for the financing of this project by a Dutch bank.
The reports prepared by the bauxite companies are a
result of a change in company approaches towards
environmental management and accountability®.

On the national level a number of interest groups are
active: the NGO , Stichting Schoon Suriname*
(Foundation for a beautiful Suriname); alocal branch
of the American NGO ,,Conservation International”,
which focuses on the environmental problemsin the
interior and pays attention to EIA®; and decision
makers interested in environmental issues from the
public and private sectors.

Concerning the proposed exploitation of the forests
in the interior of the country, the draft agreement™
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for granting a logging concession between the State
of Suriname and the Berjaya Timber Industries com
pany contained a safeguard of the rights of the
indigenous peoples (Article 8) and a kind of an EIA
requirement in Article 21. Still this article states that
the EIS has to be prepared within one year after the
implementation of the concerned agreement! Once
the EIS is finished, the company is obliged to apply
the recommendations of the report. This provision is
very vague and does not state the contents of the
EIS (scope) or the period within which the EIS has to
be finished. Taking into consideration that there is
no legal framework within which this EIA has to be
made, it is not surprising that the approach of the
government of Suriname concerning the proposed
forest exploitation has been severely criticized and
the subject of concern, not only domestically®. Ina
NGO report on the forest exploitation issue in Suri-
name, particular attention was given to the need for
anEIA%.

The conclusion could be that the drafting of a com-
prehensive EIA law would be an improvement if
possible. But even if only the EIA requirements in
the concerned agreement are very clear and strin-
gent, one may still wonder how the compliance (and
enforcement) will be handled®. It can not be denied
that the administration of justice poses a problem in
Suriname. This problem is well known and was one
of the central issuesin the 1991 Bonaire Protocol on
closer cooperation between the government of Suri-
name and the government of the Netherlands: ,(...)
the following areas of cooperation: a. Development
cooperation (...) b. Augmentation of the democracy
and the constitutional state:- support for legislation
and sectors of law enforcement (...)“.

Does this mean that there is alack of lawyersin this
country? Not exactly. Political and economic devel-
opments resulted in a brain drain mostly to the
Netherlands and to the private sector. The result is
that the capacity of the public sector is very lim
ited™.

In these actual societal circumstances it can be pre-
dicted that even the drafting of an EIA law (e.g. by a
foreign consultant), would not lead to an effective
result as ,(...) the majority of the population has
much nore pressing concerns than abstract envi-
ronmental notions.” (Wilson, 1992: 971); which
means that the ability of this law to structure its
implementation would be almost nihil as non-
statutory variables, such as socio-economic condi-
tions and technology, public attitudes or official

commitment would be presumably of no support for
itsimplementation (Smith, 1993: 48).

Nonetheless, as the absence of a potential instru-
ment offers no opportunity and perspective at all for
the few pioneers like the above-mentioned interest

groups and does not enhance further development,
an initiative may nevertheless be useful :

» (...) no one has figured out how, without bu-
reaucracy, to carry out many of the tasks re-
quired for development. Third World govern-
ments must tame the beast. Taming it requires
democratic participation in decision-making.
Devising institutions to allow such participa-
tion, and drafting laws to create and bolster in-
stitutional structures, constitute the develop-
ment drafter's highest calling.“ *.

5 Some Final Considerations

It is an established fact that EIA is being incorpo-
rated in more and more legal instruments as much on
the international level as the national level. In the
Report of the Expert Group Meeting on Identi-
fication of Principles of International Law for Sus-
tainable Development (Geneva report, 1995) EIA is
manifestly present. It forms part of two of the nine-
teen principles:

- EIA in atransboundary context is one of the five
elements of the principle of , cooperation in a
transboundary context“ as one of the three princi-
ples and concepts of , international cooperation;
and

- EIA and informed decision-making are part of the
three principles and concepts of , participation,
decision-making and transparancy”.

However, the strength of the legislative base is only

one of the elements upon which the success of

impact assessment as a policy strategy appears to
be dependent. Next to legislation, other crucia fac-
tors are: the intended role and function of impact
assessment, political commitment, and the roles
played by key stakeholders (the internal analyst-
advocate, the administrative entrepreneur and exter-
nal pressure groups). (Smith 1993: 49)

Therefore, when considering the , export* of EIA
through technical environmental law assistance to
developing countries, it is worthwhile to keep in
mind the history of the so-called ,law and develop-
ment movement.“* In recent literature this move-
ment has been described as being revitalized and in
crisis¥ It seems that the attention towards technical
environmental law assistance can be considered as
part of a revitalized and amended ,,law and sustain-
able development movement* the success of which
should be judged with prudence.

Some years ago one could read the following in
» The Economist“ (The greening of giving, December
25th 1993: 55): ,,(...) Today few donors would under-
take a project for a road or plantation without an
EIA. The project may not, as a result, be any diffe-
rent: mostly such assessments are conducted with
the project already under way. And they are often

13
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done in a rush, by foreign consultants with little or
no local experience.(...)*. The need for foreign con-
sultants stems from the fact that ,,(...) in most Third
World countries there are few ecologists (...) with
extensive knowledge and expertise. Such people exi -
st, and their numbers are increasing, but in practice
ElAs do suffer from the lack of indigenous skills.”

The response is to bring in expensive foreign con-
sultants (,experts*), sometimes described as , rura

devel opment tourists‘, who may sometimes prove to
be a poor substitute for local expertise, as their ex-
pertise is not always so valuable as regards the
required local knowledge (Adams, 1990: 151). The
same may be said about the use of foreign legal

consultants as draftsman. As no two developing

countries are the same, and the knowledge and abili-
ties of developed countries, even as they have
gained a valuable experience, remain limited, it seems
unlikely that the adoption of unadapted western

laws and practices will be of great benefit to devel-
oping countries (Wilson, 1992: 954). This has been
calleg by Seidman ,the law of non-transferability of
law* =,

On the other hand, the practice of technical assis-
tance will not diminish; the sustainable development
lawyer has afascinating but complex task.

Law is not an independent variable which plays a
modest but important reinforcing role in the process
of social change (Von Mehren and Sawers 1992: 93).
This means that the duties of the sustainable devel-
opment lawyer are interesting from a technical and
methodological point of view:

, Throughout the third world, experience
teaches that neither simply changing the faces
of those at the top, nor copying laws from 'suc-
cessful' countries can ensure sustainable devel-
opment. Third world peoples need theory
grounded in reason informed by experience to
guide them in discovering the country-specific
legislation likely to help them throw off the
chains of poverty and oppression. To discover
laws (...) requires an extensive knowledge of the
detailed facts of that particular country's social,
political and economic milieu.” (Seidman and
Seidman 1994: 351).

The concept of sustainable development needs
further theoretical clarification. This includes explo-
ration of ,what patterns and levels of resource de-
mand would be compatible with different forms or
levels of ecological or social sustainability, and
different notions of equity and justice.* The sus-
tainable development lawyer must also contribute to
a morally meaningful legality, which is achievable
only with ,a dignified existence under law for all
citizens and all social groups, and governmental
action to achieve this.“*. The question remains if
the desired state of global justice can be achieved
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within the existing conceptual framework of law*;
and what direction the emerging civil society™ will
take if the ,classical approach” does not lead to
satisfying results. .
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EIA in the Netherlands: A Comparative Assessment

by Christopher Wood

1 Introduction

This paper' reviews the Netherlands environmental
impact assessment (EIA) system from a comparative
perspective. The Dutch EIA system is widely -
garded as the strongest in Europe, not |east because
it provides for more rigorous assessment than does
the European Directive on EIA. Observers from
further afield are also interested in the operation of
the Dutch EIA system and, in particular, in the role
and effectiveness of the highly influential EIA
Commission.

The Dutch EIA system (or MER -milieu-
effectrapportage) system, which owes its parentage
more to Canada than to the United States, was very
carefully considered before its implementation. The
Netherlands commissioned a series of research stud-
iesin thelate 1970s and ‘trial run’ EIAs were under-
taken to ensure that the procedures envisaged were
practicable. By the time the first legislation on EIA
was passed, in 1986, considerable experience of EIA
had been gained. The current legislative basis for
EIA contained in the Environmental Management
Act 1994, isvery similar to the 1986 Act.

The main features of the Dutch EIA system are
shown in simplified form in Figure 1 (see end of this
article; see also Glasson, Therivel and Chadwick,
1994). Several features of the EIA system should be
noted:

- The EIA process is integrated into existing deci-
sion-making procedures.

- The EIA processis not confined to projects.

- There are statutory requirements relating to the
treatment of alternatives, to scoping, (including
the preparation of project-specific guidelines) to
the review of EIA reports and to the monitoring of
the impacts of implemented projects.

- There are provisions for public participation at
both the scoping and EIA report review stage and
there is a third party right of appeal against deci-
sions.

- The Dutch EIA Commission plays a central rolein
the EIA process generally and at the scoping and
EIA report review stagesin particular.

Below, each aspect and stage of the Dutch EIA

system is briefly reviewed in turn: legal basis, cover-

age, consideration of alternatives, screening of a-

tions, scoping of impacts, environmental impact
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statement (EIS) preparation, EIS review, decision
making, monitoring and auditing of actions, mitiga-
tion of impacts, consultation and participation, EIA
system monitoring, costs and benefits of EIA and
strategic environmental assessment. In the conclu-
sion to the paper the performance of the Dutch EIA
system is tested against a set of evaluation criteria
and a number of observations is made. Finally, the
Dutch EIA system is compared with seven other
EIA systems using the same evaluation criteria. Of
the EIA systems in the United States of America,
Cdlifornia, the United Kingdom, Canada, the Com:
monwealth of Australia, Western Australiaand New
Zealand only that in Western Australia compares
favourably with that in the Netherlands.

2 The Netherlands EIA System

Legal Basis

The Environmental Management Act 1994 contains
detailed requirements relating to the coverage of
EIA, the content of the EIS, the preparation of the
EIS, the preparation of the EIS, the decision-making
procedure and the post-project evaluation. The Act
provides for the EIA process to be integrated into
existing decision-making procedures. Together with
the Notification of Intent Decree and the EIA De-
cree, the EIA Act contains provisions relating to
each step in the EIA process shown as obligatory in
Figure 1. The one area not provided for in the Act
relates to the provision of supplementary informa-
tion as a result of the review of the EIS by the EIA
Commission and the public.

There is a large handbook on the EIA procedure
with an explanatory leaflet (Ministry of Housing,
Physical Planning and Environment) and Ministry of
Agriculture, nature Management and Fisheries,
1991). In addition, numerous other documents on
more technical aspects of EIA exist. In general, there
is probably more official information about EIA in
the Netherlands than in any jurisdiction outside
North America. The existence of this information,
like that of the very clear and specific legal provi-
sions relating to EIA in the Netherlands, reflectsthe
careful preparation for (and subsequent administra-
tion of) the Dutch EIA system.

Coverage

The Dutch EIA system applies to both public and
private projects though most of the EIAs under-



Environmental Law Network International

elni 1/97

taken have been for private developments. The Act
specifies that energy, resource, waste disposal and
traffic impacts are included and indirect and cumula-
tive impacts are now also included.

Alternatives

The Dutch EIA system lays considerable emphasis
on the treatment of alternatives. In the Netherlands
alternatives may include measures which would be
described as mitigatory elsewhere (e.g. technical
controls over pollution). The Environmental Man-
agement Act 1994 specifies the minimum contents of
an EIS and lays great emphasis on the coverage of
reasonable alternatives. Alternatives to the pro-
posed activity and their environmental conse-
guences must be described both in the EIS and in
the non-technical summary. Further, a comparison
between the environmental impacts of the proposed
development and of the alternatives considered is
required.

There are different views about how well alterna-
tives are treated in the Netherlands. Many Govern-
ment and business participants in the EIA process
believe that the treatment of alternatives is broadly
satisfactory whereas environmental groups believe
that the analysis of alternatives is frequently the
weakest part of an EIS. Alternatives appear often to
involve changes at the margin, rather than radically
different approaches.

Screening of Actions

Part C of the Schedule to the Environmental |mpact
Assessment Decree contains a list of activities for
which EIA is mandatory, and a list of criteria to be
applied. The thresholds are usually based on area
(e.g. an industrial estate of more than 100 ha) or
weight (e.g. an industrial waste incinerator for 25,000
tonnes pa or more). Little discretion is seemingly
allowed: implementation of EIA is mandatory if the
extent of the proposed activity exceeds the thresh-
old. (Proponents may, if they choose, voluntarily
undertake EIA.) There have been cases where EIA
has not been undertaken because of over-libera
interpretation of the guidelines and thresholds but,
in general, EIA is carried out if the project is listed
and its size exceeds the relevant threshold.

While there is consultation of selected bodies (e.g.
the provincial environmental inspectorate) during
screening there is no public participation. Thereisa
third party right of appeal to the competent author-
ity at the decision stage of the EIA process which
may relate to screening decisions. On balance, while
too many projects have escaped the EIA process in
the past, screening has worked well for the limited
range of projects subject to EIA in the Netherlands.

Scoping of Impacts

The Environmental Management Act 1994 makesit a
requirement that project-specific guidelines be pre-
pared for each EIA. The notification of intent pre-
pared by the proponent alerts the competent author-
ity that an EIA is to be undertaken and that guide-
lines are to be prepared. In turn, the competent au-
thority must publish the notification of intent and
aert the EIA Commission.

The EIA Commission’s advice, which is made pub-
lic, provides the competent authority with a draft of
the scoping guidelines. Indeed, guidelines written
by the EIA Commission are often (but by no means
always) simply adopted by the competent authority.
The scoping guidelines tend to be somewhat gen-
eral (despite lengths of 20-30 pages or more) and not
to eliminate potentially irrelevant topics. However,
guidelines very rarely neglect relevant impacts,
largely because of the expertise of the increasingly
influential EIA Commission. In general, scoping
works well. The main problem appears to be making
the competent authorities take full responsibility for,
and commit themselves to, the guidelines issued in
their name.

EIS Preparation

The Environmental Management Act 1994 specifies
the minimum contents of an environmental impact
statement. Information held by the competent ai-
thority must be made available to the proponent
who prepares the EIS in accordance with that au-
thority’s guidelines for the action. As shown in
Figure 1 the competent authority evaluates the ac-
ceptability of the EIS before it is made available for
public review. This check ensures that the require-
ments of the Act and the recommendations in the
guidelines are met.

While a few proponents still see the EIS merely as a
paper exercise, their number is diminishing rapidly.
On the whole (and with exceptions) EIA report
preparation is thought to take place reasonably
effectively in the Netherlands. There is a noticeable
improvement in the efficiency of preparation and in
quality when proponents or their consultants are
preparing a second or subsequent EIS rather than
their first.

EIS Review

Once the competent authority has accepted the EIS,
the public must be notified and the EIS is made pub-
lic together with the draft decision on the proposal.
The public review period of at least 5 weeks for the
EIS coincides with the public review period for the
application to which the EIS relates. The EIA Com:
mission checks the EIS against the legislation and
the regulations and against the scoping guidelines
to see whether it is complete. The Commission must
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also make a judgement about whether the EIS is
adequate for decision-making purposes. The review
findings of the EIA Commission are published.
These findings, which are confined to the contents
of the EIS rather than to the advisability or other-
wise of the proposal, are almost always accepted by
the competent authority.

In general the EIA review process is working rea-
sonably well. The level of expertise within the com
petent authorities is growing, the public is becoming
increasingly involved and increasingly sophisti-
cated: as a result, the quality of EISs is improving.
While there is no right of appeal against the EIA
Commission’s review findings, they are widely re-
garded as authoritative and are very seldom chal-
lenged by proponents, by the competent authority
or by environmental groups.

Decision-Making

The competent authority is obliged by the Environ-
mental Management Act 1994 to incorporate the
findings of the EIS, of the EIA Commission’s review
and of the comments of the consultees and the pub-
lic in its deliberations on the decision. The compe-
tent authority must explain fully the reasons for its
decision in writing. These reasons must also indi-
cate the weight which has been attached to envi-
ronmental parametersin comparison to other factors.

It is generally accepted that EIA is actually affecting
decisions in the Netherlands, even if the reasons
given for the decision are occasionally invented to
justify it. Some decision-makers decline to read EISs
or to consider their findings, so that environmental
arguments are sometimes used to explain economic
decisions. However, proponents are often more
positive than competent authorities about the EIA
process and they (and the authorities) are modifying
proposals as aresult of it.

Monitoring and Auditing of Actions

The Dutch Environmental Management Act 1994
does not require any information on monitoring to
be submitted as part of the EIS. However, the EIA
Commission advises that the proponent covers
monitoring and auditing in the EIS by specifying, in
the scoping guideline recommendations, that impact
measurement and possible corrective arrangements
should be described. Most guidelines issued by the
competent authorities make this advice a require-
ment.

The Act also contains five sections devoted to
‘evaluation’, i.e. to auditing. In summary, these are:
(1) The competent authority must monitor the
consequences of the implemented action.

(2) The proponent must provide the competent
authority with monitoring information.
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(3) The competent authority must prepare a post-
auditing report (or evaluation) comparing im-
pacts with those predicted in the EIS, publish
it and send it to the EIA Commission and the
statutory consultees.

(4) The competent authority must take action (eg
by tightening licence conditions) if impacts
are more severe than anticipated.

(5) Detailed regulations relating to monitoring can
be made (none have not yet been issued).

Thereis, therefore more than adequate provision for
monitoring and auditing in the Dutch EIA system.
However, this provision is not proving to be effec-
tive.

No mention has been made of monitoring in about
half of the decisions reached to date. There has
been detailed reference to auditing only in about
25% of the decisions made. So far, very few auditing
reports have been published. While relatively few
projects have been fully implemented, the main rea-
son for the failure to prepare more auditing reports is
the lack of attention paid to monitoring by many
competent authorities. The authorities are not press-
ing proponents for the necessary information and
not preparing the monitoring reports for publication
and transmittal to the EIA Commission.

Mitigation

Mitigation is not referred to by name in the Dutch
Environmental Management Act 1994. It is not a
requirement that mitigation be mentioned in the
notice of intention and, frequently, mitigation meas-
ures are not specifically included in the scoping
guidelines. EISs frequently (but not invariably) con-
tain specific reference to mitigation measures. Per-
haps surprisingly, the suite of EIA guidance docu-
ments does not include a volume on mitigation.
Mitigation is largely subsumed in the treatment of
aternatives in the Dutch EIA system. There is no
doubt that mitigation of environmental impacts is
taking place as a result of the EIA process and the
involvement of the EIA Commission. Though not
universal, changes to improve the proposal’s envi-
ronmental compatibility usualy take place by itera-
tion in the EIA process. Changes in location, in
design and in technical controls are al common.
There is, perhaps, a view that many of these
changes, while significant, are relatively minor in
nature.

Consultation and Participation

The Dutch Environmental Management Act 1994
specifies two occasions in the EIA process on
which the statutory consultees and the public must
be given the opportunity to comment. The first is
public participation in regard to the establishment of
the scoping guidelines. The second is when the EIS
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is reviewed. The notification of intent, the decision
and the auditing report by the EIA Commission are
also published.

Generally, consultation and public participation in
the Netherlands work reasonably effectively. Many
members of the public object to the proposal at both
the scoping and EIS review stages but others make
useful comments on such matters as alternatives,
vulnerable people or receptors, potential damage to
people and difficulties in predicting impacts. There
have been instances where an additional alternative
has been put forward as a result of public participa-
tion, and public comments have often helped to
refine proposals. More important to the decision,
however, is the informal consultation between the
proponent, the competent authority and the EIA
Commission. The open nature of the Dutch EIA
process, with consequent minimisation of the possi-
bility of abuse, must be seen as one of its great
strengths.

EIA System Monitoring

The Netherlands EIA system is subject to several
monitoring provisions. Perhaps the most important
is the requirement of the Environmental Manage-
ment Act 1994 for the EIA system to be reviewed
every 5 years. To undertake that review an evalua-
tion committee was set up to advise on how the EIA
system was working. Many of its recommendations
(Evaluation Committee on EIA, 1990; VROM, 1991)
have now been implemented.

Despite the amount of information available about
the EIA system in the Netherlands, the results of
individual ElIAs are not sufficiently fed back into the
system. The EIA Commission is able to utilise previ-
ous experience in drawing up scoping guideline
recommendations and, to a lesser extent, in review-
ing EISs but many developers and consultants are
failing to utilise fully the available information. Com
petent authorities are not utilising sufficiently the
experience of similar projects gained elsewhere.
There is, therefore, some scope for improving prac-
ticein the well-monitored Dutch EIA system.

Costs and Benefits

No records of financial costs or time are kept. How-
ever, it is believed that the total costs of EIA are
generally limited to 0.0001-0.01% of the cost of large
projects but, perhaps, constitute 1% or more of the
cost of smaller projects. The total Government an-
nual budget on EIA is about NLG6M, including the
research it funds but excluding the cost of its own
staff. This is a very substantial sum. There is no
doubt that the substantial sums of money spent by
the government, by proponents and by third parties
in the EIA process considerably exceed those which
would have been expended on proposals in any

event. The main delays in the EIA process result
from the activities of the developer (especially if
supplementary information is required) and the
competent authority.

It is widely believed that the EIA system has
changed the behaviour of the participants but thisis
very difficult to measure. There is no empirical evi-
dence to prove that EIA has altered the outcome of
decisions, especially if this is measured in terms of
the number of cancellations of projects. However,
some projects have been cancelled and in other
cases a less damaging alternative has been chosen.
In almost every case, further consideration has been
given to the environment than it would have been
given without EIA.

Strategic Environmental Assessment

Environmental Impact Assessment Decree makes
provision for certain types of plans and programmes
to be subject to EIA. These relate to structure plans
for electricity supply, industrial and drinking water
supply, landscaping, nature conservation and out-
door recreation, to provincial waste management
proposals, mineral extraction plans and certain types
of land use plans (Verheem, 1993). The Decree does
not apply to national policy plans. Experience of the
EIA of over 30 plans and programmes has been
gained to date (van Eck, 1993). However, decisions
have been reached on only a few of these plans and
programmes and even fewer have been implemented.
Experience has shown that the EIA approach for
projects generally worked satisfactorily for plans
and programmes, largely as a result of formal scop-
ing and the preparation of guidelines and that prac-
tice was bound to improve (van Eck, 1993).

3 Conclusions

A set of evaluation criteria can be advanced to
evaluate the formal legal procedures, the arrange-
ments for their application, and practice in their
implementation in any EIA system (Hollick, 1986;
Australian and New Zealand Environment and Con-
servation Council, 1991; Gibson 1993; Wood, 1995).

The Netherlands EIA system meets almost every
one of the evaluation criteria utilised in this review
(Figure 1). Theonly criterion which is not met relates
to monitoring and even here the legal provisions
meet the criteria: it is practice which falls short. On
the other hand, the mitigation of environmental
impacts is not separately specified in the law but
there appears to be no inherent weakness in the
treatment of mitigation in the EIA system. Mitigation
is subsumed under the very extensive coverage of
alternativesin the Dutch EIA system and, in particu-
lar, in the environmentaly preferable alternative.
However, since Article 5(2) of the European EIA
Directive requires the EIS to include ,a description
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of the measures envisaged in order to avoid, reduce
and, if possible, remedy significant adverse effects*
it is somewhat surprising that the omission of men-
tion of mitigation measures in the Dutch EIA legisla-
tion persists.

Glaring omissions in the implementation of the moni-
toring and auditing provisions of the Environmental
Management Act 1994 exist. It would assist the
operation of the EIA system, and the knowledge
base for EIA, if these provisions were strengthened,
perhaps by time-limiting permissions and requiring
the submission of satisfactory monitoring informa-
tion. This would improve the feed-back of knowl-
edge into the EIA system, where weaknesses in
utilising previous experience are apparent. This is,
perhaps, symptomatic of the failure, in some n-
stances, fully to integrate the results of the EIA into
the proponent’s own planning and project develop-
ment at a sufficiently early stage to genuinely influ-
ence project design. It may aso reflect the willing-
ness of the competent authorities to leave too much
of the operation of the EIA process to the increas-
ingly influential EIA Commission and not to make
EIA truly central to their decisions.

The Evauation Committee on EIA (1990) made a
number of recommendations relating to the EIA
system including broadening the types and numbers
of activities subject to EIA, improving safeguards
where the proponent and the competent authority
are one and the same, expanding the scope of the
notification of intent, spelling out the least damag-
ing aternative more fully and expanding the cover-
age of EIA to include energy use. All these recom:
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mendations have now been implemented. Further
improvements in the effectiveness of the Dutch EIA
system can therefore be anticipated.

The Dutch EIA system compares very well with
other EIA systems (see figure). Only the Western
Australian EIA system performs as well as the
Dutch system and it is quite likely that the crucial
decision-making stage in that system may be weak-
ened. The EIA system in the Netherlands has sorre-
times been criticised as overly cumbersome, expen-
sive, time-consuming and limited in application: a
Rolls Royce where a Ford would suffice. The Dutch
would generally argue that the wealth of their con-
cern about the environment of their small and vul-
nerable country justifies their extensive preparation
for, and introduction of, the best EIA system their
money could purchase. They would also argue that
the EIA system isflexible enough to alow them only
to use a car when absolutely necessary: that de-
tailed EIA is needed to address only the most acute
problems. As the Evaluation Committee on EIA
(1990, p.13) put it:

... the Evaluation Committee can only express
its satisfaction about the way the regulation has
operated in thefirst years since its introduction.
Experienceto date gives ground for optimism.

Most observers from abroad can only agree.

Note

t This paper was presented at the Seminar on the occasion of the Tenth
Anniversary of the Commission for EIA in May 1996 in The Hague.
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The Convention on Environmental Impact Assessmentin a
Transboundary Context

by Wiek Schrage

1 Introduction

Environmental impact assessment (EIA) has already
proven to be a very important instrument for imple-
menting and strengthening sustainable develop-
ment. It combines the precautionary principle with
the principle of preventing environmental damage
and arranges for public participation. EIA has be-
come the major tool for an integrated approach to
the protection of the environment sinceit requires a
comprehensive assessment of the impacts of an
activity on the environment, contrary to the tradi-
tional sectoral approach. Moreover, it looks into
alternatives to the proposed activity and brings
facts and information on environmental impacts to
the attention of the decision makers and the public.
E1A is already used as an effective instrument for
improving the quality of the environment at the
national level. It is understood that the ECE Conven-
tion on Environmental Impact Assessment in a
Transboundary Context (after this called the EIA
Convention) will lead to environmentally sound and
sustainable development by providing information
on the interrelationship between economic activities
and their environmental conseguences, in particular
in a transboundary context. The EIA Convention,
elaborated under the auspices of the United Nations
Economic Commission for Europe (ECE), was
adopted at Espoo (Finland) on 25 February 1991. It
was signed by twenty-nine countries (Albania, Aus-
tria, Belarus, Belgium, Bulgaria, Canada, Czech Re-
public, Denmark, Finland, France, Germany, Greece,
Hungary, Iceland, Ireland, Italy, Luxembourg, Neth-
erlands, Norway, Poland, Portugal, Romania, Rus-
sian Federation, Slovakia, Spain, Sweden, Ukraine,
United Kingdom and United States of America) and
by the European Community. The Convention will
enter into force ninety days after the date of deposit
of the sixteenth hstrument of ratification, accep-
tance, approval or accession which has not yet
happened.

This Convention is the first multilateral treaty to
specify the procedural rights and duties of Parties
with regard to transboundary impacts of proposed
activities and to provide procedures, in a trans-
boundary context, for the consideration of environ-
mental impacts in decision-making procedures. The
EIA Convention stipulates the obligations of Parties
to assess the environmental impacts at an early

stage of planning. The EIA Convention prescribes
measures and procedures to prevent, control or
reduce any significant adverse effect on the envi-
ronment, particularly any transboundary effect,
likely caused by a proposed activity or any major
change to an existing activity. Appendix | to this
Convention covers seventeen groups of activitiesto
which the Convention applies, including activities
such as nuclear and thermal power stations, road
and railway construction, chemical installations,
waste disposal facilities, oil refineries, oil and gas
pipelines, mining, steel production, pulp and paper
manufacturing as well as water management activi-
ties such as the construction of dams and reser-
voirs, groundwater abstraction and the construction
of ports and water ways.

The EIA Convention includes a preamble, twenty
articles and seven appendices. The preamble sets
out the underlying principles of the EIA Conven-
tion, such asthe interrel ationship between economic
activities and their environmental consequences, the
need to ensure environmentally sound and sustain-
able development, the need to give explicit consid-
eration to environmental factors at an early stage in
the decision-making process and to use EIA as a
necessary tool to improve the quality of the informa-
tion presented to decision makers. The preamble
also stresses the need and importance of developing
anticipatory policies and of preventing, mitigating
and monitoring significant adverse transboundary
impact.

2 Definitions

Article 1 contains the definitions. The definition of
~proposed activity® comprises not only new or
planned activities but also ,,any major change to an
activity“. The EIA Convention does not define what
a major change is and the decision of whether the
EIA Convention should be applied in a specific
situation will therefore be partly based on judge-
ment. The basic criteria for that judgement could be
that the existing activity subject to amajor changeis
included in Appendix | to the EIA Convention and
that the authorisation from a competent authority is
required for that change. Examples of major changes
may include the construction of additional produc-
tion capacities, large-scale employment of new tech-
nology in an existing activity, rerouting of motor-
ways, express roads or airport runways changing
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the direction of takeoff and landing. Consideration
would have to be given to a change in investments
and production (volume and/or type), physica
structure or emissions, in particular to those that
may have an impact on water. Cases where the major
change would represent an increase of the same
magnitude as the threshold specified in Appendix |
to this Convention might be examined first. Particu-
lar consideration should also be given to cases
where the proposed changes would bring existing
activities up to such thresholds. For example, where
for groundwater abstraction activities the annual
volume of water to be abstracted will be brought up
to ten million cubic metres or more.

Although article 1 (vi) defines , environmental im-
pact assessment* as a national procedure for evalu-
ating the likely impact of a proposed activity on the
environment, it can be concluded that the EIA Con-
vention includes international standards, for in-
stance for the content of EIA documentation as well
as procedures for public participation. The EIA
Convention describes an ,impact* as any effect
caused by a proposed activity on the environment
including human health and safety, flora, fauna, soil,
air, water, climate, landscape, and historical monu-
ments or other physical structures or the interaction
among these factors. It also includes effects on
cultural heritage or socio-economic conditions re-
sulting from alterations to those factors. It seems
that some countries lack experience with the latter
part of this definition, as these types of effects have
only recently been introduced in relevant legislation.
The definition of , transboundary impact* explicitly
excludes impacts of a global nature and therefore
concentrates on impacts of a local or subregional
character in the ECE region.

The reference to ,air*, ,human health and safety”
and , water in the definition of impact* and the de-
scription of the content of the EIA documentation
asincluded in Appendix Il could lead to the conclu-
sion that a so-called risk assessment has to be un-
dertaken for a proposed activity as part of the EIA
procedure as laid down by the EIA Convention.
Accordingly, Article 4, paragraph 4, of the ECE
Convention on the Transboundary Effects of Indus-
trial Accidents (Helsinki, 1992) explicitly states that:

» When a hazardous activity is subject to an en-
vironmental impact assessment in accordance
with the Convention on Environmental Impact
Assessment in a Transboundary Context and
that assessment includes an evaluation of the
transboundary effects of industrial accidents
from the hazardous activity performed in con-
formity with the terms of this Convention, the
final decision taken for the purposes of the Con-
vention on Environmental Impact Assessment in

22

a Transboundary Context shall fulfil the rele-
vant reguirements of this Convention® .

3 Field of Application

Normally, Parties must apply the provisions of the
EIA Convention when two requirements ae met.
According to Article 2, a Party has to take the nec-
essary legal, administrative or other measures to
implement the provisions of this Convention, such
as the establishment of an EIA procedure that per-
mits public participation and the preparation of the
EIA documentation according to Appendix Il, for
proposed activities (i) listed in Appendix | to the
EIA Convention and (ii) likely to cause a significant
adverse transboundary impact.

3.1 Proposed Activities Listed in Appendix |

Many activities listed in Appendix | to the EIA Con-
vention are fairly well defined. However, the words
~maor", integrated” and ,large’ could be found by
examining the frequency distribution of activities
relative to their size (measured in appropriate units).
Difficulties in determining thresholds may rise due
to the differences in environmental, social and eco-
nomic conditions in a geographical area under con-
sideration for the purposes of the EIA Convention.
Despite many difficulties, specific thresholds would
serve as useful initial guidance in the application of
the EIA Convention. It must be decided whether an
activity is referred to in the list of proposed activi-
tiesin Appendix | to the EIA Convention, before the
significance of the likely transboundary impact can
be considered.

3.2 Significant Impact

The consideration of the ,significance® of an al-
verse transboundary impact will always be part of

the decision to apply the EIA Convention. Criteria
on the significance of any impact should be setin a
general decision-making framework. In some cases,
it may be possible to establish generally acceptable
criteria on significance. Mostly, however, the con-
clusion that an adverse transboundary impact is
likely significant would be based on a comprehen-
sive consideration of the characteristics of the activ-
ity and its possible impact. An element of judgement
would always be present. At the national level, vari-
ous approaches to determining the significance of

an impact has been developed in ECE countries.

They are described in the ECE publication ,, Policies
and Systems of Environmental Impact Assess-
ment“*. Within a country, detailed criteria can be
applied taking into account the national EIA legisla-
tion, administrative practices, and environmental
conditions. In some countries, particular criteria
have been used to draw up lists of activities subject
to an EIA at the national level. These so-called posi-
tive lists are usually more extensive than the one
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included in Appendix | to the EIA Convention. The
advantage of establishing and applying lists of
activities, considered a priori to have a significant
adverse impact, is that both authorities and propo-
nents know when an EIA hasto be carried out.

According to Article 3 of the EIA Convention, the
identification of likely transboundary impacts and
the determination of significance for transmitting the
notification to the affected country could be setina
general framework, which would give a structured
starting point for further discussions between the
competent authorities in the country of origin, the
proponent, and the affected country. The key ele-
ment in such aframework is the format for the listing
and identification of impacts. The advantage would
be that a common format listing the impact clarifies
the considerations of the competent authority and
its discussion with the proponent after it has -
ceived information on a proposed activity. When
the competent authority in the country of origin has
identified possible transboundary impacts, it con-
tinues to evaluate their significance. This evaluation
will often take the form of a dialogue between the
proponent and the competent authority. The scale
or characteristics of the impacts are the basis for
determining their significance. Casestudies on
transboundary impacts show that it may be difficult
to obtain even tentative quantitative information on
the characteristics of the likely transboundary im-
pacts at this stage. Therefore, the competent author-
ity of the country of origin may also consider the
general characteristics of a proposed activity. The
information to be submitted to the affected country
in the notification in accordance with Article 3 of the
EIA Convention could include a description of the
impacts and indicate which impacts are considered
possibly significant. In al cases of likely trans-
boundary impacts, a central consideration will be the
likely area of impact relative to the border. This con-
sideration covers two aspects:

(i) The border between the country of origin and
the affected country. The key points of inter-
est are the areas where the greatest impacts
are expected in the affected country; and

(i) A specified areaof likely impact in the affected
country.

The competent authority in the country of origin
must decide on the likely area of impact and on the
criteriaby which it is delimited. Reference should be
made to relevant environmental standards and
threshold values. These values should be derived
from national laws or regulations, international
agreements, or experience. The area of impact is
seldom unambiguously defined, because the type of
emission or other factors determine the spatial dis-
tribution of the impact. In practice, the affected
country may have different standards, thresholds, or

experiences for determining the area of impact. This
could result in different perceptions in the affected
country and in the country of origin regarding the
significance of the impacts. The exchange of envi-
ronmental information may provide details for de-
termining the possible area of impact for specific
types of activities. The harmonisation of standards
and threshold values between parties to the EIA
Convention are likely to alleviate this problem. It is
generally understood that a notification should be
transmitted whenever there is a possibility, no mat-
ter how uncertain, that an impact may be significant.
This additional information on the characteristics of
the impacts and uncertainties should also form part
of the notification.

According to Article 2, paragraph 5, it is also possi-
ble to apply the EIA Convention to activities not
included in Appendix |. If the concerned Parties
agree that one or more activities { not listed in Ap-
pendix 1) are likely to cause a significant adverse
transboundary impact, they should be treated as if
they were listed. General guidance for identifying
criteria to determine significant adverse impacts is
included in Appendix I11 and, although these criteria
are clearly linked to activities not listed in Appendix
I, they might be expected to help settle the question
of , significance".

Article 2, paragraph 7 of the EIA Convention -
quires Parties to undertake EIA following the provi-
sions of this Convention at the project level and
calls upon Parties to endeavour to apply the princi-
ples of EIA to policies, plans and programmes. Al-
though the wording of this article clearly indicates
that a Party is not obliged to apply EIA to policies,
plans, and programmes, some countries introduced
legislation a number of years ago to arrange for the
application of EIA to decisions at the plan level, for
instance for energy, waste management, water sup-
ply, and land use. Policies, plans, and programmes
adopted at all levels of government may have sig-
nificant environmental impacts, either directly or
indirectly. To take these impacts fully into account,
such policies, plans and programmes should be
subject to EIA. It is increasingly recognised that
principles of EIA at the project level could be appli-
cable to the assessment of relevant policies, plans
and programmes. It is equally important that the
responsibility for protecting the principles to poli-
cies, plans, and programmes is widely considered as
away of substantially strengthening environmental
management. Suitable approaches in this respect are
documented in the ECE publication , Application of
Environmental Impact Assessment Principles to
Policies, Plans end Programmes2.
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4 EIA Procedure

If a planned activity is listed in Appendix | to the
EIA Convention and this activity islikely to cause a
significant adverse transboundary impact, the EIA
procedure as indicated in this Convention must be
implemented. This procedures starts with a notifica-
tion by the Party of origin to any Party that it con-
siders an affected Party as early as possible and no
later than when informing its own public about the
proposed activity. The purpose of the notification
under Article 3, paragraph 1, is to aert the affected
Party at the earliest possible stage to the fact that an
activity likely to cause a significant adverse trans-
boundary impact is proposed, and to give the -
fected Party the opportunity of indicating (under
Article 3, paragraph 3) whether it wishes to partici-
patein the EIA procedure. The earlier it is given, the
more useful the notification will be. Thetiming of the
notification depends also on the time that the au-
thorities in the Party of origin become aware of the
proposed project. The application of this provision
may therefore vary according to the procedural
system in the Party of origin, especially as regards
the scoping procedure.

The wording of Article 3, paragraph 1, of the EIA
Convention should, in principle, pose no problem
for countries that have introduced a national scop-
ing procedure as part of the EIA procedure, which
includes the mandatory participation of the public.
These countries must notify affected countries no
later than when informing their own public in the
scoping procedure. Where other countries have
introduced a scoping procedure without public
participation, there will be an opportunity, following
a notification under Article 3, paragraph 1, for the
affected Party to help in the scoping procedure by
making comments. It will generaly be beneficia for
the Party of origin to involve the affected Party in
that procedure to clarify the issues at stake. There-
fore Parties of origin that have a scoping procedure
without public participation should notify an af-
fected Party during that scoping procedure. In coun-
tries where no formal scoping procedure is required,
it may not always be possible to notify an affected
Party at the time most expedient for the purposes of
Article 3. In these countries proponents of activities
are not required to inform the authorities about their
plans before preparing the EIA information required
under domestic provisions. Where no scoping pro-
cedure exists, the Party of origin should notify any
Party that it deems an affected Party as soon as the
authorities of the Party of origin are informed about
the proposed activity. There could be cases where
the Party of origin finds that a proposed activity is
likely to cause a significant adverse transboundary
impact only after informing its own public. In such
situations, which are contrary to the provisions
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included in Article 3, paragraph 1, of the EIA Con-
vention, the Party of orignin should notify the &-
fected Party immediately. Furthermore, the Party of
origin should recognise that its EIA procedure may
be delayed to accommodate the interests of the
affected Party pursuant to the provisions and pro-
cedures of the EIA Convention.

Article 3 furthermore requires the affected Party to
respond to the Party of origin and to indicate
whether it intends to participate in the EIA proce-
dure. As this Convention in particular deals with
transboundary impacts the potentially affected envi-
ronment should also be considered when preparing
the EIA documentation and this article therefore
provides the affected Party with the opportunity to
transmit relevant information in this respect to the
Party of origin. The purpose of this provision is to
help the Party of origin to prepare the EIA documen-
tation. The information shall be furnished
»promptly“. The definition of the term , promptly” in
this context depends on the specific circumstances
of the proposed activity in question. However, a
number of criteria can be given on which this speci-
fication should be based. These include the nature,
size and location of the proposed activity; the extent
of the area in question; the environmental status of
this area; existing information systems; the type and
state of the licensing process for the activity, infor-
mation access and ways and means of information
transmittal, etc. Article 3, paragraph 6, does not
require the affected Party to carry out lengthy re-
search, but only to provide the Party of origin with
»reasonable obtainable information“. The EIA Con-
vention sets a standard for the minimum require-
ments for the content of the EIA documentation to
be submitted to the competent authority. These
requirements are referred to in Appendix Il of the
Convention and include elements such as the elabo-
ration of alternatives including the no-action alterna-
tive, a description of mitigation measures and pre-
dictive methods, an identification of gapsin knowl-
edge and uncertainties and an outline of monitoring
and management programmes and any plans for
postproject analysis.

When the EIA documentation has been prepared, it
is transmitted to the competent authority of the
Party of origin, which has to transmit the documen-
tation to the affected Party. The documentation isto
be used for further consultations between the con-
cerned Parties. Consultations are held to allow the
concerned Parties to discuss possible solutions to
specific problems. The topics and scope of the con-
sultations are |eft open to the concerned Parties; the
Convention gives only examples such as the poten-
tial transboundary impact, measures to reduce or
eliminate the impact, aternatives and forms of mu-
tual assistance. Article 6 provides that in the final
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decision due account has to be taken of the out-
come of the EIA, the EIA documentation, the com
ments received and the outcome of the consulta-
tions. The EIA Convention does not specify the
consequences of failing to take due account of
these issues, which seems to indicate that the &-
fected Party has no right of veto in the decision to
implement the proposed activity. However, the Party
of origin would be in a difficult position if all the
available facts indicate that a significant adverse
transboundary environmental impact is likely and it
does not take account of these facts in the final
decision. Some countries also have legal remedies to
appeal against the final decision with respect to a
proposed activity, dthough it is not clear whether
such national remedies are also open to the affected
Party. In this respect it should be mentioned that
Article 2, paragraph 6, provides that the Party of
origin shall ensure that the opportunity provided to
the public of the affected Party is equivalent to that
provided to the public of the Party of origin.

The EIA Convention includes provisions that aim at
establishing mechanisms to prevent a dispute about
the application or interpretation of the agreement.
Article 3 of this Convention stipulates that if acoun-
try considers that it would be affected by a signifi-
cant adverse transboundary impact of a proposed
activity, and no notification has taken place the
concerned countries shall, at the request of the
affected country, exchange sufficient information for
holding discussions on whether there is likely to be
asignificant adverse transboundary impact. If those
countries agree that there is likely to be a significant
adverse transboundary impact, the provisions of
this Convention will apply accordingly. If those
countries cannot agree whether thereislikely to bea
significant adverse transboundary impact, any such
country may submit that question to an inquiry
commission according to the provisions of Appen-
dix IV to the EIA Convention to advise the con-
cerned Parties on the likelihood of a significant ad-
verse transboundary impact. The 1992 ECE Conven-
tion on Transboundary Effects of Industrial Acci-
dents contains a similar procedure in relation to the
identification ot hazardous activities capable of
causing transboundary effects.

5 Public Participation

The EIA Convention contains three references to
public participation. Article 2, paragraph 6, includes
ageneral referenceto thisissue and Articles 3 and 4
mention more specific parts in the EIA procedure
where the public has the right to participate. Article
3, paragraph 8, of the EIA Convention requires the
concerned Parties to ensure that the public of the
affected Party in the areas likely to be affected is
informed of, and provided with possibilities for mak-
ing comments on or objections to the proposed
activity and for the transmittal of these comments or
objections to the competent authority of the Party of

origin. Similarly, under Article 4, paragraph 2, the
concerned Parties shall arrange for distribution of
the EIA documentation to the authorities and the
public of the affected Party in the areas likely to be
affected and for the submission of comments to the
competent authority of the Party of origin. In either
case the following questions should be answered:

- Whether the concerned parties are to carry out
those tasks jointly; or, if not;

- Which Party is responsible for which tasks in this
contents.

In this mater, the rights and obligations of each
Party under international law should be borne in
mind. For instance, the Party of origin will be able to
conduct public hearings in the territory of the d-
fected Party only with the consent of the latter
Party. For reasons of expediency and unless the
concerned Parties agree otherwise, the tasks should
be divided between them, and each Party should
fulfil such tasks as fall within its own range of com
petence. Thus, the Party of origin should according
to Article 3, paragraph 8, provide the relevant infor-
mation on the proposed activity to the affected
Party, and receive these comments and objections,
unless the comments and objections by the public
of the affected Party are to be sent directly to the
competent authority. The affected Party, on the
other hand, should be responsible for specifying the
arrangements for distributing the information on the
proposed activity in its own country (by means of
the press, posters, or other media). And it should
collect these comments and objections and forward
them to the Party of origin or to its competent au-
thority, unless the comments and objections are to
be transmitted directly to the Party of origin or its
competent authority. According to Article 4, para-
graph 2, the Party of origin should transmit the EIA
documentation to the affected Party and, unless the
comments are transmitted directly to the competent
authority, receive these comments. The affected
Party should specify the arrangements for distribut-
ing the documentation to its own authorities and the
public, and, unless the comments are to be for-
warded directly to the Party of origin or its compe-
tent authority, collect these comments and transmit
them to the Party of origin or its competent author-
ity. The way in which the tasks mentioned in Article
4, paragraph 2, are fulfilled should be conform to the
EIA procedure of the Party of origin, as this proce-
dure is relevant to the proposed activity. The infor-
mation should be made available to the public of the
affected Party according to the normal practice of
that Party for the distribution of information.

6 Effect on International Law

The elaboration and signing of the Convention on
Environmental Impact Assessment in a Trans-
boundary Context has influence and will continue to
influence other international instruments such as
Conventions and Ministerial Declarations. The &-
ready mentioned 1992 Convention on the Trans-
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boundary Effects of Industrial Accidents includes
procedures compatible with those set out in the EIA
Convention. Article 7 of the Convention on the
Marine Environment of the Baltic Sea Area (Helsinki,
1992) also makes reference to EIA in a transbound-
ary context. The EIA Convention is also recognised
in, for example, the Final Declaration of the Ministe-
ridl Meeting of the Odo and Paris Commissions
(September 1992), the Ministerial Declaration on Co-
operation in the Barents Euro-Arctic Region (Janu-
ary 1993) and the Nuuk Declaration on Environment
and Development in the Arctic (September 1993).

7 Interim Implementation

In their Resolution on Environmental Impact As-
sessment  ina  Transboundary  Context
(ECE/ENVWA/19), the Signatories to the EIA Con-
vention decided to strive for its entry into force as
soon as possible and to seek to implement it to the
maximum extent possible pending its entry into
force. Four meetings of the Signatories to the EIA
Convention, open to all ECE member countries, were
held in 1991, 1992, 1994, 1995, and 1996. These meet-
ings reviewed the actions taken by Signatories to
implement the EIA Convention pending its entry
into force, considered legal, administrative and
methodological aspects of its practical application,
discussed ways and means of strengthening the
capability of future Parties, particularly countries
with economies in transition, to comply with the
obligations under this Convention, and established
awork programme. Draft rules of procedures for the
Meeting of Parties have been prepared. ECE member
countries are making the necessary arrangements to
implement the provisions of the EIA Convention at
the subregional level, in particular through bilateral
and multilateral agreements or other arrangements of
relevance to this Convention. A number of existing
bilateral and multilateral agreements are being used
to implement the Convention.

For example, in Hungary, bilateral agreements on
transboundary waters with neighbouring countries
relate to activities that might have an adverse impact
on the quality and quantity of these waters, and
include provisions for the submission of information
on such impact. The bilateral agreement between
Hungary and Ukraine on environmental co-
operation provides for co-operation in the field of
EIA in relation to proposed activities that may have
an adverse environmental transboundary impact. In
Finland, in many cases the relevant co-operation
regarding EIA in a transboundary context is done
through joint bodies. The mandate of these joint
bodies and the means of co-operation are defined in
agreements. Finland is a party to such joint bodies
or otherwise regularly co-operates with other coun-
tries according to several agreements. In some
agreements there are provisions on the right of par-
ties to obtain information on a planned project and
participate in the relevant planning and permit pro-
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cedures. Also new agreements are being elaborated
for this purpose and other co-operative arrange-
ments are being made. For instance, in the Nether-
lands, initiatives were taken to start bilateral discus-
sions, with Belgium and Germany. Examples of spe-
cific experiences with transboundary EIA nclude
the application of the Convention between Croatia
and Hungary, Hungary and Slovakia and the Nether-
lands and Germany. In Finland, the first notification
according to the Convention was sent to Sweden in
later autumn | 994. The notification included informa-
tion on plans to build the Vuotos artificia lake (i.e.
large dam and reservoir) in Lapland. It is likely that
the building of the reservoir will have an adverse
impact on the water quality in the Bothnian Bay,
which is also on Swedish territory. According to
some other agreements and arangements Finland
and neighbouring countries have co-operated con-
cerning permission procedures for the planned pro-
jects. Co-operation usually consists in transmitting
information and relevant authorities further negotiat-
ing. Procedures may vary from case to case. ECE
member countries are increasingly applying the
provision of the EIA Convention pending its entry
into force in case where significant transboundary
impacts are likely. New regulations have been intro-
duced or existing regulations modified at national
level to arrange for the EIA process, in particular ina
transboundary context. A number of countries have
decided to amend existing EIA legislation by insert-
ing the relevant provisions of the Convention,
which in other countries specific legislation related
to EIA in a transboundary context is being elabo-
rated.

The EIA Convention is understood to be an innova-
tive international legal instrument for achieving
sustainable development and for preventing, reduc-
ing and controlling transboundary environmental
impacts. The importance of this legal instrument as
an efficient tool to promote active, direct and action-
oriented international co-operation at the regional
level is growing in view of the increasing member-
ship of the ECE. The EIA Convention will halt the
growing potential for transboundary environmental
problems, emanating due to the creation of new
national frontiers, if it is rapidly and efficiently im-
plemented and complied with by as many member
countries as possible, in particular by the countries
in transition and thus eliminate the former dividing
line between east and west and to integrate coun-
tries with economies in transition into a pan—
European legal and economic space.
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CURRENT AFFAIRS

The Environmental Results of the Amsterdam EU Summit

by Ralph Hallo

1 Introduction

Environmentalists have reason to be pleased - and
disappointed - and perhaps even alittle confused at
the results of the Intergovernmental Conference
(IGC) on the revision of the Treaty on European
Union. On the positive side, a number of the key
proposals made by the European environmental
organisations in Greening the Treaty |1: Sustainable
Development in a Democratic Union have found
their way into the text of the new Treaty of Amster-
dam. At the same time, the EU Member State failed
to make a number of essential changes. And on one
point, there is doubt.

2 Two Fundamental Changes

2.1 Sustainable Development Now an Explicit Ob-
jective

The EU leaders agreed to two major changes which
establish sustainable development and environ-
mental protection as a fundamental priority for the
EU’s policies and activities. The new Treaty now
explicitly includes sustainable development as one
of the main objectives of the EU. After 40 years of
commitment to economic growth pure and simple,
this marks a remarkabl e change of course.

2.2 Integration Requirement Strengthened

Second, in order to underline the commitment to
sustainable development, the EU leaders also moved
forward to the front of the Treaty the requirement
that environmental protection be integrated into the
definition and implementation of Community policies
and activities. Thisis a signal that this requirement,
which had previously been in the Treaty’s environ-
ment article, can no longer be ignored. The new
provision occupies a prominent place in the Treaty
and is of general application. Thus, environmental
protection requirements must be integrated into each
of the EU’s areas of activity; agriculture, transport,
trade, regional policy, everything which may affect
the environment. The Commission is expected to
come forward soon with concrete measures to trans-
late the Treaty provision into action.

3 Three Steps to Reduce the Democratic Defi-
cit

The Amsterdam Summit aso produced three
changes which had been called for in Greening the
Treaty to reduce the EU’ s democratic deficit.

3.1 Expanded Role of the European Parliament in
Environmental Decisionmaking

The Treaty extends the right of the European Parlia-
ment to decide on environmental legislation on an
equal footing with the Council. For the majority of
environmental decisionmaking, the codecision pro-
cedure replaces the cooperation procedure. Therole
and influence of the European Parliament is thereby
increased.

3.2 End of Secrecy in the Council

Second, a new provision requires the Council to
open its decisionmaking to public view. In a reform
which is long overdue, the Council will now, when it
actsin its legislative capacity, make public its votes,
any explanations attached to votes as well as state-
ments in the minutes relating to votes. This provi-
sion should end the secrecy which has always sur-
rounded the lawmaking by the Council.

3.3 Right of Access to EU Documents now in the

Treaty

Further, the Treaty now also includes a provision
giving EU citizens and others the right of access to
the documents of the three principal EU institutions,
namely the Parliament, the Council, and the Commis-
sion. Although the provision has some defects, it
does anchor the right of access to documentsin the
Treaty for the first time. The general principles and
any limits to the right of access remain to be worked
out in rules to be adopted within two years under
the codecision procedure. It can be expected that
these rules will be more generous than the ones
under which the Commission and the Council cur-
rently operate.

4 Failures

4.1 No Extension of Majority Voting in the Environ-
mental Area

No change was made in the power of asingle Mem:
ber State to veto environmental progress by the
others. For several important areas of environmental
policy (Art. 130s(2)), including notably fiscal instru-
ments, the existing requirement of unanimous sup-
port remains unchanged. This means that the obsta-
cles to the introduction of taxes or charges in sup-
port of environmental objectives remain as high as
ever.
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4.2 No Improvements in Access to Justice

The EU leaders refused to even consider making any
change to the Treaty to open access to the courts
for citizens and their organisations. In particular, this
means that the hurdles for bringing cases against
the European Commission before the European
Court of Justice have not been cleared. It now re-
mains to await the Court’s decision in a case that
Greenpeace has brought against the Commission.

4.3 No Right to a Clean and Healthy Environment

in the Treaty

In their Declaration at the Dublin Summit in 1990, the
EU leaders made known their commitment to the
right to a clean and healthy environment. In Green-
ing the Treaty Il, the environmental organisations
proposed including the right to a clean and healthy
environment in the Treaty. Although there was con-
siderable discussion during the IGC on the funda-
mental rights of the EU citizen, this right has not
been included in the new Treaty.

4.4 No Reform of the EURATOM Treaty

There was also no meaningful discussion at thelGC
on how to eliminate the promotional objective of the
EURATOM Treaty concerning nuclear energy.
Greening the Treaty Il caled for phasing out
EURATOM and shifting investment from nuclear
energy to renewable energy.

5 The Open Question: Has the Environmental
Guarantee Been Strengthened?

The question remains if it is possible for a Member
State to maintain or introduce stricter national meas-
ures to protect its environment than the EU’s inter-
nal market rules? Under the Maastricht Treaty, it was
unclear whether a Member State could introduce
new national measures that are stricter than those
agreed at EU level in the framework of the internal
market. The right to maintain or introduce stricter
measures is sometimes called the ‘environmenta
guarantee’. (Art. 100a(4))

The Treaty of Amsterdam now makes clear that both
existing and new stricter measures are possible. The
right is subject to several conditions however which
make it uncertain whether it will, in practice, be pos-
sible to make much use of the right to have stricter
measures to protect health and the environment.
Under the new provisions, a Member State will have
to show that its new standards are ‘based on new
scientific evidence’, address ‘a problem specific to
that Member State’, and do ‘not constitute an ob-
stacle to the functioning of the internal market’.

The environmental organisations are now attempting
to obtain clear confirmation of these rights in a for-
mal manner before the signature of the Treaty. It is
obvious however that the intention of the new pro-
visions is to extend the ‘environmental guarantee’
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and that these amendments should therefore be
interpreted generously.

6 Subsidiarity and Flexibility

The concepts subsidiarity and flexibility have also
entered the Treaty. Existing agreements on subsidi-
arity have been given a binding status because the
new Treaty incorporates them in a protocol to the
Treaty. Whether this formalisation of the existing
agreements on subsidiarity will have any additional
impact on environmental policy remains to be seen.
Thisis not, however, a development which the envi-
ronmental movement called for.

The Treaty also includes new clauses on ‘flexibility’
or ‘closer cooperation’. The idea behind these pro-
visions is that it should be possible for a significant
number of Member States to move forward together
even if it is not possible to obtain the agreement of
al Member States to a particular measure. The
Treaty includes both general provisions on flexibility
and provisions for the Community pillar (also known
as the first pillar which includes environment policy)
and the pillar concerning Justice and Home Affairs.
Again, the environmental movement did not call for
these changes. However, the introduction of flexibil-
ity into the first pillar may open the way to the adop-
tion of the carbon/energy tax or other measures for
which unanimity would otherwise be required.

A more detailed analysis of the provisions concem-
ing subsidiarity and flexibility is needed before a
conclusion can be drawn concerning their impact on
environmental policy.

7 Conclusion

In sum, the Treaty of Amsterdam represents a de-
cided step forward. Two fundamental principles -
concerning sustainable development and environ-
mental protection requirements - have been given
particular prominence. The democratic deficit has
been reduced by increasing the role of the European
Parliament, ending Council secrecy, and establishing
the right of access to documents. The ‘environ-
mental guarantee’ has in principle been enlarged.
Unfortunately, the EU has failed to take a number of
steps - such as making the adoption of fiscal instru-
ments easier or opening up access to justice for its
citizens - which would make its task of achieving
sustainable development easier.

The adoption of Treaty reforms is moreover but the
beginning of a process. Attention in the coming
months and years will need to be paid to such steps
as the implementation of the integration principle,
Parliament’s strengthened legislative role and the
adoption of rules governing access to the EU’s
documents. And campaigning will continue to &c-
complish those much-needed reforms which this IGC
did not achieve, in particular extending majority
voting, accessto justice and reform of EURATOM. -
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The Public Participation Convention - Progress Report on the Negotiation

by Jeremy Wates

1 Introduction

Injust over ayear'stime, Ministers from throughout
the UN ECE region will gather in Arhus, Denmark, to
sign a new international law on public participation
and the right to know.

The idea of an international law on access to envi-
ronmental information and public participation is
certainly an attractive one. There are few environ-
mentalists who have not at some stage felt the frus-
tration of not being able to obtain environmental
information held by public authorities, or of being
excluded from decisionmaking processes. Whether
oneisfighting against climate change, toxic waste or
destructive road plans, access to information and
public participation, backed up by access to justice,
are prerequisitesto effective campaigning.

When environmentalists called on the European
Environment Ministers meeting in Sofia in October
1995 to develop an international law on access to
information and public participation, few would have
imagined that ayear and a half later, we would bein
the thick of negotiations over a draft legal text. In-
deed, the decision by the Ministers to explore the
possibility of such a Convention was regarded as
one of the more pleasant surprises of the Sofia con-
ference and the Environment for Europe process
generaly.

The negotiations began in June 1996 in an intergov-
ernmental Working Group around a text known as
'Draft Elements, produced by the ECE Secretariat.
This text served as the main basis for discussion for
the first four sessions, after which a revised text for
the articles of Draft Elements dealing with informa-
tion and participation was produced by asmall draft-
ing group (April 1997). When the negotiations con-
tinue in June and July, the focus will be on the re-
vised text, the remaining parts of Draft Elements and
on developing a new text on the issue of access to
justice.

The task of producing a strong text for the Conven-
tion is proving challenging, to say the least. An
active NGO presence in the negotiations does not
alter the fact that the process is dominated by gov-
ernment officials, some of whom are actively hostile
to public 'interference’ in their work. After four ses-
sions of the Working Group, and with perhaps a
further six sessionsto go, environmentalists are now
facing the reality that many governments are less
than enthusiastic about making concrete legally
binding commitments to strengthen information and
participation rights.

Of course, thereis still another year to go before the
Convention is due to be signed, so there is much

scope to influence the outcome. What the first
phase of the negotiations has shown isthat it will be
important to put pressure on governments in their
own countries to support a strong Convention.

2 Origin and Scope of the Convention

Various international decisions and instruments
paved the way to the present Convention. Principle
10 of the Rio Declaration was clearly an important
stepping stone, and likewise the UN ECE Guidelines
on Access to Environmental Information and Public
Participation in Environmental Decisionmaking,
endorsed by European Environment Ministers at the
Third 'Environment for Europe’ conference in Sofia
in October 1995.

The idea of an ECE Convention specifically on pub-
lic participation issues was first put forward (at least
in recent years) by ECOs in 1994 during the process
of drafting the ECE Guidelines. As well as arguing
over the content of the draft Guidelines, ECOs a-
gued that Guidelines were not a sufficiently strong
kind of instrument, and that a legally binding Con-
vention should be adopted. ECOs were soon sup-
ported in this call by other groups, such as GLOBE
(Global Legislators Organisation for a Baanced
Environment) Europe, the European Parliament and
the European Green Parties. For once, the Ministers
listened.

The Convention will cover the UN ECE (Economic
Commission for Europe) region - the whole of
Europe, the five Central Asian Republics of the NIS,
the US, Canada and Israel (though the last three
have not participated in the negotiations).

3 Key Issues in the Negotiations

It has been generally accepted that the Public Par-
ticipation Convention - its full working title, the
‘Convention on Access to Environmental Informa-
tion and Public Participation in Environmental Deci-
sionmaking', is a hit of a mouthful - should have
three pillars: access to information, public participa-
tion (or access to decisionmaking) and access to
justice.

There are many controversial issues in the negotia-
tions. These are some of the questions being dis-
cussed:

- Should the definition of environmental information
include data on human health, socioeconomic
conditions or cultural heritage? Some countries
would like to see quite a narrow definition, limited
to information on the state of the environment in a
scientific sense; others feel it is important to in-
clude these other elements, noting that they are

29



elni 1/97

Environmental Law Network International

already included in other ECE Conventions (e.g.
Transboundary EIA, Industrial Accidents).

- Within what time limit should a public authority
provide information requested? A core of EU
countries (France, Germany, Netherlands, UK)
want to keep at or close to two months, and are
resisting more progressive proposals.

- Should a public authority have to provide informa-
tion in the form specified by the requester? Most
countries think so, but Germany is against.

- When should it be possible to exempt information
from disclosure, and should there always be an
overriding public interest test? Another contro-
versia area, with even the more progressive coun-
tries being reluctant to give up their traditional ex-
emption provisions. Most countries support the
public interest test.

- Will the Convention require countries to introduce
Pollutant Release and Transfer Registers, one of
the most powerful tools for getting the corporate
sector to clean up its act?

- Should state-of-the-environment reports be
obligatory, produced annually and required to
have certain minimum contents? Norway has pro-
posed an annex or protocol setting out the infor-
mation requirements of such reports.

- Will the Convention require certain types of envi-
ronmental information to be available on the Inter-
net? Putting information on Websites could save
a lot of hassle for officials responsible for e-
sponding to information requests - so this issue
separates governments who just want their offi-
cials to have an easy life from those who are just
addicted to secrecy.

- Should anyone be entitled to participate in a deci-
sionmaking process, or just those who can prove
an interest? Most governments seem to want
some kind of ‘interest' test, with some wanting
special recognition of therole of NGOs.

- To what extent should public authorities be
obliged to explicitly take account of public input
into a decisionmaking process?

- Should the access to justice pillar just establish
the right to appeal against violations of the rights
to information or participation - or should it extend
to citizen suits, giving the right to mount kgal
challenges against any breach of environmental
law?

- Should international bodies and processes be
covered, and if so, how? ECOs have argued that
the internationalisation of decisionmaking should
not be accompanied by aloss of transparency and
accountability, and that bodies such as EU institu-
tions should follow the same rules as national
governments. So far, government delegations
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seem to think it would be too complicated to ad-
dressthis.

- What about legislative bodies and processes?
Traditionally these have been exempt in many
countries, but should they be?

4 Who Are the Troublemakers?

Russia and Germany stand out as by far the two
most obstructive countries in the negotiations, op-
posing amost any provision which would
strengthen the text or require them to make changes
at home. Indeed, given the strength of their opposi-
tion, it isdifficult to see why they ever agreed that a
Convention should be developed. At this stage, it
appears that these countries are aiming to wreck the
prospects of a meaningful Convention, as they suc-
cessfully draw the middleground consensus in a
minimalist direction.

Several of the EU countries - France, Italy, UK - are
also adopting quite conservative positions, though
their input is more mixed. Albania, Belgium, Poland
and the Nordic countries have for the most part
been quite progressive but much too quiet. And
many of the CEE/NIS countries also remain silent for
most of the time - regrettably so in some cases, be-
cause some of them have quite good examples of
public participation.

There can be little doubt that many countries are
hiding behind the extreme positions of Russia and
Germany - so it would be a mistake to imagine that
changes in those two countries' positions would be
enough to solve the problem. Governments in all

countries need to be put under pressure to play a
more positive rolein the negotiations. (For adetailed
account of the positions adopted by countries, see
the 'Countries Overview' section of the ECO reports
on the negotiations.)

5 NGO Participation

NGOs have participated in the drafting process to a
degree which is probably unprecedented in the
history of international law, taking part not only in
the plenary sessions of the Working Group but in
each small drafting group or advisory group. Apart
from the ECO codlition, the Regional Environmental
Center for Central and Eastern Europe (REC) and
GLOBE Europe have participated actively. Initialy,
participation was on a more or less equal basis.
More recently, a slight distinction has been made
between governmental and non-governmental dele-
gations.

ECO representation in the negotiations was initially
arranged by the Steering Committee of the NGO
Working Group on the Pan-European Environment.
Then, in October 1996, a new structure for determin-
ing ECO participation in the negotiations was
adopted at the pan-European ECOs conference
"Towards Sustainability in Europe: from Sofia to
Arhus, held in Brussels. This involved setting up a
Public Participation Campaigns Committee, respon-
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sible among other things for organising ECO repre-
sentation in the Convention negotiations. The
Committee for the time being consists of Friends of
the Earth Europe, the European Environmental Bu-
reau, Stichting Natuur en Milieu (Netherlands) and
Borrowed Nature (Bulgaria), but has the goal of
expanding its membership to strengthen regional
representation.

ECO participation in the negotiations involves a
three-tiered structure:

- An open-ended network currently consisting of
some 200 or so people who have asked to be kept
in touch with the progress of the negotiations and
to have the opportunity to submit ideas into the
process;

- A resource group of some 16 people with relevant
expertise, acting as a critical sounding board and
helping to formulate the positions put forward in
the negotiations;

- A delegation of four people, two from Eastern
Europe and two from Western Europe (in practice,
some of the resource group people attend the ne-
gotiations under the banner of the delegation, so
there are usually six or seven present).

- During the first year of the negotiations, ECO
participation in the process has been supported
financially by the Danish and Dutch governments.

- Aswell as agreeing on a structure for ECO partici-
pation, the October '96 meeting also adopted a
declaration on the content of the Convention.
This Declaration has provided an important refer-
ence point for the ECO delegation (see Further In-
formation).

6 Timetable

- October 1995 Sofia Ministerial Conference: UN
ECE Guiddines endorsed; Decision to consider
development of a Convention

- January 1996: Committee on Environmental Policy
(CEP) gives go-ahead to starting preparation of
Convention, sets up special Working Group to
prepare draft text

- April 1996: UN ECE secretariat prepares first draft
with NGO input

- June 1996: Negotiations begin in the Working
Group

- Early 1998: Working Group to complete draft text,
submit to CEP

- Spring 1998: CEP to amend/adopt draft text, for-
ward to the Ministers

- 23-25 June 1998: ECE Environment Ministers sign
Convention in Arhus, Denmark

7 Call for Action

Over the past 10 months, a small group of us have
been actively participating in the negotiations in

Geneva. We have been presenting a lot of argu-
ments and sometimes even seeming to win them, but
this is not enough. Many delegations continue to

just take the narrow point of view of officials, and

manifestly fail to serve the interests of the public
they are supposed to represent. They continue to
regard public participation as a nuisance which they
must reluctantly tolerate, rather than an asset. They
can get away with this because back at home, the
public do not know how they are being represented.
Only by building up pressure at national level will

we succeed in shifting some of those stubborn gov-

ernments. And that is where you (hopefully) come
in.

Here are some suggestions for how you might help
in the struggle for a strong Convention;

- Get yourself on the (e-)mailing list to receive the
ECO reports on the negotiations. You can get the
long version (up to 60 pages per session) or the
summary version. (See Further Information for
contact details.)

- Use the ECO reports on the session to find out
what your government has been up to - are they
good guys or bad guys, or part of the apathetic
silent majority? Then use this information to build
up pressure to strengthen your government's po-
sition.

- Ask for ECO representatives to be included in
your government's delegation, in an advisory ca-
pacity, citing the fact that this has already been
done in Poland, the Netherlands and Slovenia and
will probably be donein Georgia.

- Demand that your Minister and/or the government
officials on the delegation meet with a representa-
tive group of the main ECOs interested in this is-
sue - and insist on ongoing consultation through-
out the negotiations. If necessary, ask how they
can possibly negotiate a Convention about public
participation and at the same time refuse to allow
public involvement in the negotiations them-
selves.

- Get opposition politicians to raise questions in
your parliament. Parliaments should also be con-
sulted by governments during the drafting proc-
ess, not just asked to ratify the Convention after it
has been signed.

- Generate publicity in your national media. Write
articles for the speciaist environmental media
(you are welcome to translate/copy/adapt this
one) and send out a press release to the main-
stream media focusing on your criticism of the po-
sition your government is taking where thisisjus-
tified.

- Keep theinternational ECO delegation informed of
developments in your country, and submit your
views on the current draft texts being proposed.
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8 Further Information

As a starting point, the following are the most im
portant documents to look out for:

- ECO Declaration on Access to Environmental
Information and Public Participation, Brussels, Oc-
tober 1996: Adopted by the pan-European ECO
conference last autumn, this is the most ecent
general statement of what a broad grouping of
European ECOs want the Convention to achieve.

- Draft Elements for the Convention (CEP/AC.3/R.1,
11th April 1996): This document served as the
main framework for the negotiations for most of
thefirst year.

- Revised text for Articles 3, 4 and 5 (April 1997):
Prepared by a small drafting group in April 1997,
these are the articles containing the main opera-
tive provisions relating to information and partici-
pation. They supersede the corresponding articles
in the Draft Elements.

- ECO reports on the sessions of the Working
Group: The ECO coalition provides very detailed
reports and analysis of each session of the nego-
tiations. A word-search for a given country hame
can pull out al significant interventions by that
country.

- Official (UN ECE) reports on the sessions of the
Working Group: Initially these reports were e-
markable for how little politically interesting infor-
mation they contained. However, the reports from
the third and fourth sessions are more cetailed
and include as annexes the reports from the infor-
mal groups and the written proposals circulated
by various delegations.

- Other documents (e.g. written proposals from
individual countries, list of participants etc.) are
also available.

- UN ECE Guidelines on Access to Environmental
Information and Public Participation in Environ-
mental Decisionmaking, endorsed by ECE Minis-
ters at the Sofia conference in October 1995: Pub-
lished by the ECE in three languages (English,
French and Russian) in ahandy booklet.

- UNECE Guidédlines: from Theory to Practice, by
Jeremy Wates, published by EEB, April 1996: As
well as containing the text of the aforementioned
UNECE Guidelines in English and French, this
booklet contains an introduction and commentary

on the Guidelines and the text of the pan-
European ECOs statement adopted at Groznjan,
Croatia, in July 1995.

- Access to Environmental Information in Europe:
the Implementation and Implications of Directive
90/313/EEC', published by Kluwer Law Interna-
tional, ed. Ralph E. Hallo, 1996: Probably the most
comprehensive overview of the subject, covering
23 countries, mainly in Western Europe but alsoin
Central and Eastern Europe.

More detailed information on the Convention nego-

tiations can be found on a new Website. Details

from the ECO delegation contact address below.

Useful Contact Addresses

ECE Secretariat, Wiek Schrage, Environment and
Human Settlements Division, Economic Commission
for Europe, Office 415, Palais des Nations, CH-1211
Geneva 10, Switzerland, Ph: +41-22-917-2448, Fax:
+41-22-907-0107 (short messages only), E-mail:
wiecher.schrage@unece.org or schrage.ece-
@unog.ch

ECO Cadlition, Jeremy Wates (EEB/FoE Ireland), Co-
ordinator of the ECO delegation to Convention ne-
gotiations, Millbeg, Coomhola, Bantry, County Cork,
Ireland, Ph/fax: +353-27-51333, E-mall:
jwates@foeeireiol.ie

Forthcoming Events

Convention negotiations schedule

- 7-10/7/97: 6th session of Working Group

- 29/9-2/10/97: 7th session of Working Group

- 1-4/12/97: 8th session of Working Group

- 12-15/1/98: 9th session of Working Group

- 30/3 - 3/4/98? 10th session of Working Group?

- Spring 1998: Committee on Environmenta Policy
to amend/adopt Working Group text

- 23-25/6/98: Convention open for signature at Ar-
hus Ministerial Conference
Other Events

- 4/9/98: GLOBE Europe/ OECD parliamentary con-
ference on the Convention, Stockholm-

Second Session of the Open-Ended Working Group on Biosafety

by Beatrix Tappeser

1 Introduction

The second session of the open-ended working
group took place from the 12-16 May in Montreal,
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Canada. The attendance at the meeting was not as
favorable as that of the first one in Arhus (see ehi
2/96, page 32 ff). This holds true for government
delegations as well as for NGOs. It seems that there
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have been some serious conflicts regarding the
travelling support for developing countries. The
rumour says that UNEP has not been willing to pay
(though they spend a lot of money to promote their
technical guidelinesin regional meetings all over the
world). Therefore, only least-developed countries
and small islands got some funding. In al, only
delegations from 85 countries took part. Many dele-
gations sent only one delegate; however, the US
delegation had twelve members.

Val Giddings, an important member of the US delega-
tion in Arhus, is now vice-president of BIO, the
American Industry Organisation. Two other US
Government employees have also joined biotech-
industry. Mickey Kantor, a former US trade repre-
sentative, is now a member of the board of directors
of Monsanto while Marcia Hale, a former assistant
of the US-President for intergovernmental affairs has
become a senior official of Monsanto to coordinate
public affairs and corporate strategies inthe UK and
Ireland. Maybe this is the reason why Monsanto
has got an unregulated status for its insect-resistant
and glyphosate-resistant corn. In any case, it clearly
shows the growing industrial influence on any piece
of legislation and the close connection between
business and policy making.

2 Results of the Conference

The negotiations followed the list of items produced
in Arhus. In conference room papers each item was
covered and the different opinions about how they
should be dealt with. The submitted papers that
were circulated among the delegations will form the
basis for the forthcoming legal negotiations due to
start at the next meeting in October. All those -
pects or ways of handling the different topics which
had not been introduced before or at the Montreal
session will not be negotiated. The results of this
meeting are quite satisfying, or at least more than
was expected. All items which are very controversial
like liability, socio-economic impacts, contained use,
and labelling issues are now included in the negotia-
tion catalogue.

Quite a long discussion took place on AlIA proce-
dure (Advanced Informed Agreement) to be imple-
mented in the framework of a biosafety protocol.
The German government especially, took a position
which nearly no-one understood. Though a consen-
sus item in Arhus, the Germans wanted to remove it
from the list. This was also the reason why the
European Union did not come up with a common
statement before meeting in Montreal.

Particularly controversial regarding AIA procedures
were the issues of registration, risk assessment,

which data to be submitted and approval require-
ments. Concerning approval reguirements, many
developing countries stated that for each introduc-
tion of any living modified organism an approval
should be obligatory, which means any shipment,
including repeated shipments, of the same organism.
However, many industrialized countries took the
stand that those organisms thought to be inherently
safe should be excluded from approval requirements.

3 Additional Incidents

A delegate from Sri Lanka brought to our attention
the unregistered introduction of a biological roden-
ticide called Biorat in his country. Biorat is a bacteria
preparation consisting of Salmonella enterica sub-
species enterica, which are quite pathogenic organ-
isms. On a short information sheet it was stated that
these bacteria are species specific for rats and mice
and do not pose threats to humans. Until now it is
not clear whether or not these bacteria are geneti-
cally engineered. But even if they are not genetically
engineered, such an introduction is very dangerous
because Salmonella species normally are not very
species-specific. According to a Salmonella special-
ist of the Massachusetts Institute of Technology, it
is nearly impossible to make these bakteria specific
for certain species. The bacteria can cause severe
health problems in humans, especially children. This
example illustrates further the urgent need for a
biosafety protocol and shows the difficulties devel-
oping countries have in receiving the proper infor-
mation in order to conduct their own risk assess-
ments.

Another topic at the conference which was also
discussed among delegates and NGO representa-
tives was the recall of herbicide-resistant canola
seeds by Monsanto. Originally, Monsanto had
delivered seeds for more than 60.000 hectares. After
marketing them, they detected that their seeds were
contaminated with a ,bad gene*. The subsequent
information policy of Monsanto was very dubious,
as is the whole story. Until now the nature of this
»bad gene" seemsto be unknown.

In addition, the way this gene managed to integrate
itself in Monsantos seeds also remains mysterious.
The seed production company Limagrain stated that
it would be impossible to find out the causes since
the parent generation had been destroyed, a highly
incredible claim. Maybe, some form of outcrossing
happened or the contamination had aready been
caused in the lab. In any case, it would indicate a
very bad quality control and hurt the credibility of a
biotechnology industry that repeatedly claims that
nothing can happen and all is safe.
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NEW REGULATIONS

Amendments to EIA Directive Passed

The amendment to the European Directive on Envi-
ronmental Impact Assessment for certain public and
private projects was finally passed on 3 March 1997
(OJL 73/5).

The amendment clarifies some passages of the Di-
rective of 1985 that were misinterpreted by the
Member States. This applies especialy to the provi-
sion concerning the use of Annex Il, that lists the
projects in which the Member States can decide
whether it is necessary or not to carry out an EIA.
The new Art. 4 para. 2 now contains certain require-
ments for this decision. The Member States are now
obliged to either examine every single case or to set
up criteria or general thresholds for the decision.
The decision has to be accessable for the public.
Under the new directive it will therefore be clear that
a Member State cannot exclude in general Annex Il
projects from EIA obligations.

Another novelty pertains to provisons relating to
transborder impacts. Art. 7 now contains more de-
tailed rules for crossborder information exchange
and partcipation of citizens and administrations.

Additionally, the list of projects that fall within the
scope of the Directive has been specified and also
enlarged. Annex | (list of projects for which an EIA
is mandatory) now describes the projects in greater

detail. For example ,integrated chemical installa-
tions" continue to be subject to an EIA, but it is now
specified that an integrated installation consists of
several units which are functionally connected.
However, in spite of these specifications it remains
rather doubtful whether these new definitions will
lead to a more intense application of the EIA regard-
ing chemical installations.

Some projects have been newly introduced to Annex
I, such as the reprocessing installations for radioac-
tive material, groundwater extraction of more than 10
Mio. n? annually. Some projects have been , zoned
up“ from Annex Il to Annex I, such as oil and gas
pipelines of more than 800 mm diameters and a
length of more than 40 kilometers.

The list of Annex Il is now considerably longer. It
also requires the recreation industry to assess the
impacts on the environmen. For example, when new
skiing slopes and lift install ations are projected.

The overview shows that one can only expect mod-
erate changes in the application of the EIA Directive.
However, a lot of new processes and projects are
newly drawn under the scope of the Directive and in
the future, will lead to a broader usage of this politi-
cal tool. .

New Community Strategy to Combat Acidification

In 1995 the Environmental Council asked the Euro-
pean Commission to develop a coherent strategy for
the reduction of acidification. A proposal for this
strategy was presented in April 1997. The long term
goal of this strategy is not to exceed critical loads
and levels of acidification. The strategy defines
acidification as the effects of the introduction of
acidifying substances (e.g. sulfur dioxide (SO,),
nitrogen oxide (NOx) and ammonia (NH5) into the
environment by means of atmospheric deposition.

In setting the scientific basis for its strategy the
Commission has worked with the International Insti-
tute for Applied Systems Analysis (IIASA). The
resulting analysis showed that even when assuming
the application of current best available technolo-
gies to all emission sources throughout Europe, it
would not be possible to reach the long-term goal
by 2010. For this reason the Commission examined
interim targets and came to the conclusion that a50
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per cent reduction by 2010 (from the 1990 level)

would be appropiate.

In order to achieve this target level it will be neces-

sary to reduce SO, emissions to 2.7 million tons by

2010 (In 1990, 16.5 million tones were released). It

will also be necessary to reduce the NOx production

from 13.4 million tonsto 6.0 million tons.

Key elements of the proposed strategy to achieve

theses goals are:

- definition of national emission ceilings

- ratification of the 1994 Sulfur Protocol

- revision of the directive on sulfur content of cer-
tain liquid fuels

- introduction of economic instruments, especialy
in the energy sector

- action related to the convention on long range
transboundary air pollution
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- several activitiesto reduce emissions of ammonia

- the use of economic instruments (esp. in the en-
ergy sector)

- action related to the recently passed |PPC Direc-
tive and LCP Directive which is in the process of
revision. The LCP Directive sets limits on the
emissions of certain pollutants from large combus-
tion plants.

The European Commission announces in its strat-

egy that it will propose a directive establishing na-

tional emission ceilings for SO,, NOx, NH; and VOCs
in 1998. It also intends to consider the conse-

guences of the proposed ceilings with regard to
economic and social development requirements.

An overview of the additional emission control
costs of meeting the interim target gives some ideas
about the difficulties this ambitious strategy will

face. The additional costsin Europe amount to 7040
million ECU, of which Germany alone will have to
cover 2645 Million ECU. The UK will face additional
costs of 1719 ECU. However, for Austria, Portugal,
Finland, Luxembourg, and Greece no additional
costs are expected. .

Communication on Environmental Taxes in the Single Market

The European Commission presented in January
1997 a communication which shall establish guide-
lines for the Member States for the introduction of
eco taxes (Com(97) fin. 9). With this paper the Com-
mission wants to support the use of fiscal instru-
ments to make environmental policy and at the same
time ensures that the environmental taxes and
charges are compatible with Community legislation,
especially with the jurisdiction of the European
Court of Justice.

In the past, Member States were often unsure
whether a levy or atax would be in compliance with
principles of European Union law.

A levy might, for example, be regarded as the
equivalent of customs duty. According to Art. 9 to
12 of the EC Treaty new customs duties shall not be
introduced by the Member States. The Commission
makes clear that a levy that only falls on a foreign
product may be regarded as having equivalent d-
fect. This might also be the case if alarge portion of
the national production is exempt, or if the revenue
isfully used to compensate domestic producers.

Art. 95 of the Treaty obliges the Member States to
neutrality of the taxation system by prohibiting dis-
crimination of other Member States and the protec-
tion of domestic products.

In this respect the Commission summarizes the juris-
prudence developed by the Court of Justice as fol-
lows:

- Members States are, subject to certain limits, free
to choose the system of taxation which they con-
sider most suitable, but differentiation must be
based on objective criteria, direct or indirect dis-
crimination has to be avoided.

- The system applied to domestic products consti-
tutes the point of reference for determining
whether products of other Member States are
taxed more heavily than domestic products.

- Art. 95isinfringed if aproduct of another Member
State is charged more heavily than a domestic
product.

According to Art. 92 of the Treaty any aid granted
by a Member State which distorts or threatens to
distort competition shall be incompatible with the
common market. This might be the case when the
revenue of a tax is redistributed for a certain pur-
pose.

When the revenue is used to support environmental
investment activities the Commission will consider:

- whether the revenue is spent in the same sector of
economic activity asit was collected, or in a differ-
ent sector (net benefit of acertain sector),

- whether the activities financed can be provided on
a normal commercial basis with a satisfactory re-
sult or whether some form of state aid is needed,

- whether the money paid to firms can be consid-
ered compensation for undertaking activities that
they would otherwise not perform and that they
arein the public interest,

- if the aid element is intended to be reduced over
time.

With regard to cases where the revenue is used to
financing systems for collection and disposal of
dangerous substances the Commission points to its
assessment of several cases (e.g. the Danish scheme
for the collection of environmentally harmful batter-
ies).

The main elements of the assessment are asfollows:

- the charge is imposed on all importers/producers
of the product concerned in a non-discriminatory
way,

- the payment to the collecting firms is based on
norma commercial terms,

- the system does not allow, direct or indirectly, the
collecting companies to sell the collected products
below market price,
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- the systems should be open, transparent, and
economically efficient.

In contrast to other models the redistribution of

revenues from emission levies to the collective that

paid the levy will not be problematic unless the sys-

tem favors a specific domestic sector.

A conflict with Art. 30 of the Treaty will only arisein
a few cases. The Commission cites a case where a
levy is imposed on a product that does not have
similar or competing national production and the

levy is of such amount that the free movement of
products may be impeded.

The Commission also gives some guidelines on the
necessary notification procedures:

The redistribution of the revenue of a levy that
might be regarded as state aid must be notified with
the Commission. Attached to the communication isa
very informative annex with a table showing an
overview of the eco-taxes and chargesin the EU and
EEA countries as of October 1996. :

Proposal for a New Framework for Energy Taxes

On 12 March 1997, the European Commission pro-
posed anew directive for the reconstruction of the
Community framework on taxation of energy prod-
ucts. The proposal will not imply new taxes, but
rather establish a framework for national energy
taxes. The Commission proposes to establish higher
minimum rates for the taxation of all mineral oils and
energy products.

By 1 January 1998, the minimum tax rate for petrol
will be 417 ECU per 1000 liters (15 C°). For kerosene
and gas oil the minimum tax level will be 310 ECU per
1000 liters. However, the directive allows privileges
for certain purposes, e.g. to passenger transport.
Thus, the tax rate for kerosene which is used for
passenger transports by air can be reduced up to 30
ECU per 1000 | through the proposal. The sense of
this privilege is dubious when one considers the
adverse climate impacts of increasing numbers of
flights. Nevertheless, the proposed directive shows
some environmentally friendly effects.

It furthermore suggests allowing greater flexibility
with regard to environmental, transportation or en-
ergy policy goals. The Member States shall be able
to define the level of taxation of aproduct in relation
to its environmental standards. A notification for
such a taxation will not be necessary any more,

provided that the minimum tax level has been ob-
served.

Moreover, it shall be possible to exempt certain
products from taxation or to allow for tax benefits,
e.g. bio fuels, renewables, rail transport, inland wa-
terway navigation, or heating generated through
cogeneration. Member States are allowed through
Art. 15 to reimburse taxes up to the amount which
were paid by enterprises for a specific exclusive
improvement of arational energy use.

The Member States are also free to reimburse the tax
amount paid by an enterprise for production energy
which exceeds 10% of the production costs. Ac-
cording to Art. 16 of the directive proposa the
Member States can deviate from the obligatory
minimum standard if they adhere to certain political
goas. An example is the reduction of minera oil

taxes, with which costs caused by road traffic shall
be covered (e.g. congestion of roads, infrastructure,
and environmental costs). An overview of the d-
fects of the new minimum tax rates shows that for
example the fuel costs at petrol stations will rise in
Greece (9%), in Spain (6%), and in Luxemburg (8%).
In all other countries the fuel price will not increase.
Therefore the effects of the proposal are limited.
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NEWS IN BRIEF

Public Participation and Right to Know Newsletter

In May 1997 the first issue of , Participate” was re-
leased by Friends of the Earth Europe, Stichting
Natuur en Milieu, the EEB, and the Borrowed Nature
Association. The newsletter is intended to be an
important tool to inform the public about Public
Participation and Access to Environmental Informa-
tion. It is part of a Pan European Campaign for
transparency and participation by European Envi-
ronmental citizens organisations.

The campaign shall ensure that the UN ECE Guide-
lines on Access to Environmental Information and
Public Participation in Environmental Decisionmak-
ing (endorsed in Sofiain 1995 by the European Envi-
ronmental ministers) are fully implemented and that

the Convention on the same topic will be signed in
1998 by the same ministersin Arhus, Denmark.

The first issue gives a background on the planned
convention, reports on the progress in the negotia-
tions and the role of NGO participation (see article
by Jeremy Wates in this issue). Other articles cover
a report on the access to information campaign co-
ordinated by Stichting Natuur en Milieu and areport
about the impact of access to information at the
national level.

Further information: Mara Silina- FOE Europe, 29
rue Blanche , B-1060 Brussels, Fax: +32 2 537 55
96, e-mail: 106001.2140@compuserve.com.

EAA: Improved Access to Information is a Driving Force for Environmental
Improvement

The European Environment Agency (EEA) pub-
lished an Experts’ Corner Report on Public Access
to Environmental Information in Europe. The report,
written by Ralph Hallo (Stichting Natuur en Milieu,
The Netherlands) a long-standing elni member, with
a foreword by Ken Collins, MEP, Chairman of the
European Parliament Committee on the Environment,
Public Health and Consumer Protection, describes
the issues at stake in the current debate about im-
proved access to environmental information and
public participation in environmental decisionmak-
ing in both the European Union and the UN ECE
framework. The report offers an overview of the
pricipal instruments for providing the public with
access to environmental information. It covers the
15 EU Member States, as well as the situation in
countries of the European Economic Area and Cen-
tral and Eastern Europe.

Directive 90/313/EEC on freedom of access to envi-
ronmental information, which has been in effect
since 1993, is the most significant law concerning
public access to environmental information. It estab-
lishes ageneral right of any person to environmental
information held by public (and quasi-public) ai-

thorities subject to specified exceptions. The Direc-
tive represents a dramatic change for most Member
States, introducing openness where secrecy was the
rule. Four years of experience have shown, however,
that the process of change is a gradual one and that
continued progress, both in terms of the quantity
and the quality of the information available, is still
desirable.

The report covers in particular the developments at
EU level and the UN ECE efforts to elaborate a draft
Convention on Access to Environmental informa-
tion and Public Participation in Environmental Deci-
sionmaking. This draft Convention will be on the
agenda of the next Pan-European Environment Min-
isters's Conference, scheduled to take place in Ar-
hus, Denmark, in June 1998.

The Experts' Corner Report on Public Access to
Environmental Information is available free of
charge from the European Environment Agency
(EEA). It can also be accessed at the EEA’s home-
page at: http://www.eea.eu.int. For more informa-
tion please contact Ernst R. Klatte, Communica-
tions Officer, EEA, Copenhagen, Denmark, Tel.:
+453336 7153, Fax: +4533 3671 99.
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European Round Table of Industrialists on Climate Change

The European Round Table of Industrialists repre-
sents 45 major European multinational companies.
The organisation has just published a report ,, Cli-
mate Change: An ERT report on Positive Action“.
Those who are expecting commitments and con-
cepts on how the companies plan to reduce green
house gases will be disappointed. The paper is di-
rected towards governments which, in the view of
ERT, seem to be mainly responsible for the neces-
sary reductions. The report provides several , tests"
which any climate change policy should pass before
adoption. (,, 12 positive ways for government to limit
greenhouses gases in partnership with business and

industry“, , The rights and wrongs*). The main con-
cern of ERT seems to be that climate change policy
might harm the competitiveness of European indus-
try. The paper explicitly neglects energy taxes and
among other things promotes the use of nuclear
energy, the establishment of incentives for the de-
velopment and use of renewable sources and the
development of a system of tradeabl e permits.

Copies in English or French can be ordered from
Catherine de Windt, ERT Secretariat, 113, Avenue
H. Jaspar, B-1060 Brussels, Fax: +32 2534 73 48.

Environmental Crime - Prosecution Practice in Germany

The German Criminal Code containsin Art. 324-330d
regulations on criminal acts against the environ-
ment. Under these regulations the following actions
are punishable by imprisonment by the Crimina
Courts:
- illegal pollution of water and air,
- illegal cause of noise,
- illegal disposal of waste,
- unauthorized use of nuclear fuel,
- unauthorized operation of plants,
- endangerment of especially protected areas,
- serious endangerment to the environment,

serious endangerment by release of poison.
The Federal Government has released statistics on
the prosecution practice in Germany (BT-Drs.
13/6923). The latest data available reflects the situa-
tionintheyear 1994.
The overview shows that in most cases where it
came to a conviction the offender only had to pay a
relatively low fine. In connection with the planned
amendment of the Criminal Code it is now being
discussed whether or not to impose a more severe

punishment for serious crimes against the environ-
ment. :
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Prosecutions 4155
of which are

refrainments from punishment 2
acquittals 124
suspensions 1389
convictions 2640
of which were imprisonments 105
under 6 months 49
6 months 9
6-9 months 21
9 months-1 year 11
1year-2 years 10
2-3years 4
3-5years 1
of which were fines (equivalent of

prison days, amount varies de-

pending on income)

5-15 day rates 2509
16-30 day rates 1129
31-90 day rates 1028
91-180 day rates A
181-360 day rates 12
matured (forfeit or seizure) 16
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De-Regulation in Russia?

On May 15, 1997 the Environment Committee of the
Russian Duma rejected a draft law that would have
led to a severe cut down of Russian environmental
legislation. The draft law would have made all envi-
ronmental impact reviews (environmenta expertise)
voluntary and would have allowed projects to go
forward even if they had been judged harmful by the
environmental assessment. The draft also reduces
the rights of non-governmental organisations.

The current Law on Environmental Expertise came
into force in 1995. The Russian system of environ-
mental expertise differs from the western approach
of environmental impact assessment. (See Stec, in
elni newdletter 2/96 p.17). One significant difference
is that a positive result of the environmental exper-
tise is a prerequisite to receive a license. On the
basis of this law 1000 citizens and 40 organisations
filed a court suit in order to challenge government
decrees that authorized the construction and financ-
ing of the St. Petersburg-Moscow high speed rail-
road. The railroad will cross protected areas and

wetlands and would cause considerable harm to the
environment. The case has been referred to the
constitutional court by the supreme court. This is
the first big ,test* case concerning the Environ-
mental Expertise Law in Russia. The new draft might
be areaction to this case.

The plaintiffs of the S. Petersburg-Moscow rail-
road are represented by the Public Interest Law
Firm Ecojuris. Ecojuris will be able to give more
information on the case: Vera Mischenko/Olga
Yakoleva, Ecojuris Institue, Moscow, Russia,
Fax/Tel.: +7 095921 51 74,

email: ecojuri@glas.apc.org

Letters of support of the current law shall be faxed
to Tamara Zlotnikova, Chair of the Environment
Committee of the State Duma, Fax: +7 095 292
6023. International support of the activity will be
welcomed. Ecojuris will be grateful for a copy of
the letters sent to the Environment Committee.

Book REVIEW

Sevine Ercmann

Pollution Control in the European
Community

Kluwer Law International, London, The Hague, Bos-
ton 1996, ISBN 90-411-0889-0, USD 244, NLG 375,
GBP 165pb

Ercmann’s publication seeks to provide readers with
a compilation of Community pollution control legis-
lation and relevant legislative measures implemented
by Member States. The materials, consolidated up to
the end of 1995, are restated in the form of short
abstracts or simple references.

The book is divided into two parts. Part | consists of
a compilation of the relevant EC legidation (includ-
ing directives, regulations, and declarations). The
materials are assembled into seven chapters of
which the first two are related to general issues.
Chapter one presents constitutional, administrative,
economic and liability provisions (including EIA,
FOI, EMAS). Chapter two describes general provi-
sions and programs. The five subsequent chapters
devoted exclusively to pollution control legislation
follow under the subject headings: water, air, noise,
waste, and harmful substances.

Part Il of the book aims to provide a guide to the
implementation of EC pollution control legislation by
twelve Member States. It refers back to all the main
directives and regulations considered in Part I. In
relation to particular Member States, Part || empha-
sizes both European Commission’s findings about
compliance with the Community legislation, and the
relevant judgments by the European Court of Jus-
tice.

Bearing in mind the scope of legal texts covered, the
author must be credited for undertaking this task
alone. No doubt however, the author of the book is
extremely well prepared to come to grips with such a
task: Dr. Sevine Ercmann has served for years as
Principal Legal Officer at the Council of Europe with
responsihilities pertaining to human rights and envi-
ronmental protection.

The book is meant to serve as a ,,guide* and pro-
vides fully what such ,guides* should provide:
comprehensive coverage of the relevant issues, clear
structure to enable comparisons, and a right balance
between the broad scope of legal texts covered and
level of detail at which they are presented. It is go-
parant that, as usually happens with comparative
studies of this kind, scholars and practitioners from
particular Member States may find materials con-
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cerning their respective legal systems either not
sufficiently included or not always adequately sum:
marized. Similarly, those more familiar with the Com-
munity legislation may have slightly different views
as to the importance of certain legal instruments or
their affiliations (for example: one may argue if in-
deed IPPC Directive should be placed in the chapter
dealing with air pollution control). Another problem
which the books seems to share with most compara-
tive studies is translation. The book altogether is
written in lucid English but sometimes gives raise to
doubts as the consistency of English terminology
used (for example: what is the dfference between
»covenants' and ,, eco-contracts* in Denmark?)

The above remarks by no means serve to diminish
the value of the book. In fact, when confronted with

the amount of information concerning legal systems
which have been gathered and processed for the
purpose, the publication is surprisingly balanced
and ,reader-friendly“. It should be recommended to
al those who an seek initial understanding of EC
pollution control legislation and its implementation
by Member States. In particular, this book may
prove to be extremely useful for legal scholars, prac-
titioners and administrators from countries willing to
join the European Union, and who, facing the task of
harmonizing their countries’ legislations with the
Community requirements, need to have a concise
and handy compilation of relevant information.

Jerzy Jendroska

TASKS AND ACTIVITIES

What is elni?

The Environmental Law Network International (elni)
is a network of individuals and organisations who
share an interest in environmental law. ehi provides
an international forum for the exchange of news,
views, ideas and experiences in environmental law
and in so doing promotes international communica-
tion and cooperation of those working in thisfield.

eniwas set up in 1990 and now has over 300 members
including legal practitioners and academic lawyers
from all over theworld.

Why is elni Necessary?

In many countries lawyers are working on aspects of
environmental law, often with environmental initia-
tives and organisations or as legislators, but without
contact with other lawyers abroad. Such contact and
communication is vital for the successful and effec-
tive implementation of environmental law. For exam
ple:

For the legal practitioner offering advice to affected
groups or persons, a wider knowledge of environ-
mental law and international contacts with others
working in the same field will enable him to draw on
wider legal arguments based on European and inter-
national law allowing him to be more creative in the
presentation of his case.

For the legislator or executive authorities, and those
advising or aiming to influence them, a knowledge
and understanding of different systems of environ-
mental regulation of different states, countries or
continents and of the effectiveness of their practical
implementation allows comparisons and enables the
legislator or authority to learn from wide and diverse
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experiences when faced with the task of developing
and improving environmental legislation and its
practical application.

How are elni's Objectives Achieved?

eni coordinates a number of different activities to
facilitate the communication and contact of those
interested in environmental law around the world.

1 Studies of the Environmental Law Network Interna-

tional

ehi publishes a series of books entitled ,, Publications

of the Environmental Law Network International”.

Each volume contains papers by various authors on

a particular theme in environmental law and in some

cases is based on the proceedings of the annual

conference. There are eight volumes to date:

- International Environmental Impact Assessment

- Participation and Litigation Rights of Environ-
mental Associationsin Europe,

- Civil Liability for Waste,

- Licensing procedures for Industrial Plants and the
Influence of EC Directives,

- Environmentally Sound Waste Management,

- Dynamic International Regimes,

- Environmental Control of Products and Sub-
stances,

- Environmental Rights- Law, Litigation and A ccess
to Justice.

2 e Newsletter

The ehi Coordinating Bureau in Darmstadt, Germany,
produces and sends to each member the ehn Newslet-
ter twice a year containing member's reports on pro-
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jects, legal cases and developments in environ-
mental law. ehi therefore encourages its members to
submit such articles to be published in the Newslet-
ter, in English, in order to allow the exchange and
sharing of experiences with other members.

3 Annual Conference

The annual conference focuses on a different theme
in environmental law and is held at a different venue
each year. This event allows members to meet, ex-
change ideas and plan cooperative projects as well
as being legaly informative with talks from lawyers
and othersfrom all over the world.

4 Coordinating Bureau

The Coordinating Bureau is at the Oko-Institut in
Darmstadt, Germany, which is a non-governmental,
non-profit making research institute. The Bureau
acts as an information centre where members can
obtain information about others working in certain
areas thus promoting the development of interna-
tional projects and cooperation.

elni's BOARD

At the ehi annual conference in 1991, the participat-
ing members decided to create a board that assumes
partial responsibility for the Network's future devel-
opment. Members of the Board are:

James Cameron, Barrister, Foundation for Interna-
tional Environmental Law and Development (FIELD),
SOAS, University of London, U.K.

Jerzy Jendroska, Lawyer, member of the Research
Group on Environmental Law at the Polish Academy
of Sciencein Wroclaw, Poland

Sanford Lewis, Laywer, the Good Neighbor Project
for Sustainable Industries, Waverly, USA

Stefano Nespor, Lawyer, editor of the "Rivista Guiri-
dicadell'Ambiente", Milano, Italy

Nelly Paleologou, Member of the board of the Greek
Environmental Law Association, Birdlife Interna-
tional, Brussels, Belgium.

Marga Robesin, Staff Lawyer with the Stichting
Natuur en Milieu, Utrecht, the Netherlands

Gerhard Roller, Staff Lawyer with the OK O-Institut,
Darmstadt, Germany

Nicolas de Sadeleer, Lawyer and Academic for the
centre d'étude du droit de I'environnement (CEDRE)
at the facultés universitaires Saint-Louis, Brussels,
Belgium

Todd True, Lawyer, Sierra Club Legal Defense Fund,
Sesttle, USA
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Sven Deimann / Bernard Dyssli (Eds.)

Environmental Rights
Law, Litigation and Access to Justice

Cameron My Ltd. London 1995, 340pp, ISBN 1
874698-11-2, pb., £40 post paid UK, £45 post paid
EU, £50 post paid outside the EU

The new elni volume assembl es the papers of the elni
conference on Citizens Rights and Litigation in Envi-
ronmental Law in Strasburg. The contributions de-
scribe the efforts at the constitutional and institu-
tional level to establish aright to a healthy environ-
ment, and the strategies pursued to ensure those
rights. It offers an overview of recent NGO litigation
experience, and essential advice on how to mount
such actions. The title covers information essential
to practitioners and academics who wish to have an
analysis of the comparative aspects of environ-
mental laws.

Betty Gebers / Jerzy Jendroska

Environmental Control of Products and Substances
Legal Concepts in Europe and the United States

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1994, Vol. 6, 179pp., ISBN 3631-47672-8, pb.,
DM65,00

Traditionally, environmental law has focused on the
impacts of industrial plants. Although far from being
comprehensive, there exists a broad range of direc-
tives covering the classical environmental issues of
air pollution and water pollution in the European
Community and in national legislations. Future envi-
ronmental law and policy will have to consider much
more than in the past the effects of products and
substances. New models, like concepts for a regula-
tion of materials flows, will have to be developed.
This volume assembl es the contributions of the 1993
Annua Conference of the Environmental Law Net-
work International, which was devoted to this par-
ticular issue. The book starts with an outline of re-
cent developments in the EC and in Central and
Eastern Europe. The impacts of substances during
the life cycle of aproduct and the existing regulatory
to handle these impacts are a further focus of the
book. Further contributions relating to the field of
conflict between product control and the internal
market are followed by reviews of new instruments
that could lead to a better information and control.

Thomas Gehring

Dynamic International Regimes
Institutions for International Environmental Govern-
ance

Peter Lang Verlag Frankfurt/M., Bern, New York,

Paris 1994, Vol. 5, 515pp., 22 fig. 12 tab., ISBN 3-631-
47631-0, pb., DM128,00

International environmental regimes are dynamic
institutions for international governance in rapidly
changing issue-areas. They comprise cooperative

arrangements and permanent negotiation processes.
This volume examines international governance by
environmental regimes empirically and theoreticaly.
It thoroughly explores the formation and develop-
ment of the regimes on long-range transboundary air
pollution and the protection of the ozone layer. Sub-
sequently it develops a theoretical concept of horms
and institutions that draws attention to the impor-
tant role of negotiations and collective decision-
making for the improvement of sub-optima out-
comes. Dynamic international regimes are conceived
of asinstitutions that are highly suitable for interna-
tional policy-making.

Andrea Sander / Peter Kiippers (Eds.)

Environmentally Sound Waste Management?
Current Legal Situation and Practical Experience in
Europe

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris, 1993, Vol. 4, 241pp., ISBN 3631-45863-0, pb.,
DM74,00

The book assembles the revised papers presented to
an international working conference on international
waste policy convened by the Environmental Law
Network International in Germany in May 1991. The
focus is on EC, national and regional waste man-
agement law, and implementation and pratice in 15
countries of Europe. Thisis supplemented by analy-
ses of relevant organisations and rich statistical
material; thus volume 4 in the elni publication series
offers a unique comparative overview. The pan-
European perspective showed a serious risk of "eco-
dumping"”, i.e. the export of waste to countries with
lower disposal standards. Therefore "global domes-
tic policy” must become the guiding principle of
national and international regulation and one of the
main tasks of environmental organisations.
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Betty Gebers / Marga Robensin (Eds.)

Licensing Procedures for Industrial Plants and the
Influence of EC Directives

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1993, Val. 3, 166pp., ISBN 3631-45580-1, pb.,
DM59,00

The contributions of this volume illustrate the influ-
ence EC legislation aready has on licensing proce-
dures for industrial installations in the Member
States of the European Communities. For a number
of the most important EC Directives, overviews of
the current state of implementation in the Member
States are given. This is complemented by country
reports on the formal transposition and practical
implementation of the obligations arising from EC
law in selected Member States. In order to be able to
assess EC environmental legislation it is highly in-
teresting to look at the legislation in countries out-
side the European Communities. Reports on the
regulation of licensing procedures in the USA and
Australia give an impression of how the instrument
of Environmental Impact Assessment, which is rela-
tively new to the EC, has proven itself there.

Peter v. Wilmowsky / Gerhard Roller
Civil Liability Waste
A Legal Analysis of the Proposed EC Directive

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1992, Vol. 2, 196pp., ISBN 3631-45172-5, pb.,
DM59,00

In recent years there has been an increase in the use
of new strategies in environmental law which aim at
supplementing command and control regulation with
economic incentives in order to reduce pollution.
Such incentives also aim to incorporate improved
civil law remedies. Against this background the
Commission of the European Communities has
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proposed a directive on civil liability for damage
caused by waste which is carefully examined by this
study. Although the Commission's proposal dates
from 1991 the key issues of the proposal are still
highly relevant in current political discussions on
environmental civil liability. The importance of the
issue has been highlighted by the recently adopted
"Greenpaper on Civil Liability". The authors of this
study scrutinise the provisions of this proposed EC
directive and develop policy recommendations on
the key issues of waste liability law. The main chap-
ters deal with the question of who should be subject
to strict liability, requirements in relation to causa-
tion, legal remedies vhich should be available in
case of damage to the environment, and the ques-
tion of compulsory environmental insurance.

Martin Flhr / Gerhard Roller (Eds.)

Participation and Litigation Rights of
Environmental Associations in Europe
Current Legal Situation and Practical Experience

Peter Lang Verlag Frankfurt/M., Bern, New York,
Paris 1991, Val. 1, 196pp., ISBN 3631-43648-3, pb.,
DM59,00

The first volume in the network's publication series
contains the revised papers presented at the net-
work's first conference in 1990. It provides a com
prehensive comparative overview of participation
and litigation rights for environmental associations
across Europe. The individual contributions to this
volume are supplemented by a compilation of the
relevant statutory law in force. As indicated in the
title, the focus is not only on a discussion of the
relevant legal provisions. In addition the contribu-
torsillustrate the practical aspects to association law
suits brought by environmental groups and organi-
zations.





